Chapter 12
Legal Framework and Ethical Issues

Chapter Overview

Any floodplain management activity must be planned and carried out within the framework of
federal, state and local law. The regulatory aspects of floodplain management — zoning, subdivision
regulations, building codes, well and sanitary codes — usually are seen from the legal point of view
as a somewhat specialized application of general land use law. Many of the same legal principles
are involved. On the other hand, zoning and land use measures provide only a part of the legal
framework for floodplain management. A complete treatment of the subject would require careful
examination of a number of legal questions. This chapter provides a brief overview of legal issues
involved in floodplain management, starting with water drainage. Ethical issues may arise
regarding the involvement and responsibilities of the “professional” community (e.g., engineers,
planners) in providing services that might contribute to inappropriate uses of riverine and coastal
flood hazard areas; uses that could increase threats to lives and property and diminution of natural
resources and functions. Some of these issues are examined.

Drainage Law

Drainage law is one dimension of specialized water law. The term “water law” in its most general
sense refers to all those rules of conduct which have been established to resolve water-use conflicts
and guide water-use decisions toward the goal of maximizing benefits to society. In this broad
view, water law has a variety of dimensions. It encompasses such areas as the allocation of supply
among competing users, quality protection, flood control, and drainage. Although these different
functional areas are interrelated aspects of comprehensive water resources management, applicable
law has tended to be developed independently in each area. Thus water law generally does not
consist of a comprehensive, integrated body of legal principles for managing the resource, and
problems of coordination among the different bodies of law frequently arise.

Drainage law has arisen through liability imposed by the courts when the acts of one landowner
have adversely affected the property of another. It has generally involved the rights and duties of
the “upper” landowner versus the rights and duties of the adjoining “lower” landowner.

Diffused surface water is the term applied to runoff of precipitation (rain and melting snow) that is
diffused or spread out over the surface of the ground prior to its entry into a natural watercourse or
other body of water. Diffused water may flow in surface depressions in concentrated form, but
such water loses its identity as diffused water once the flow achieves the degree of permanence and
meets the other requirements for classification as a natural watercourse. Floodwater that spills over
the banks of a watercourse and flows in an uncontrolled or diffused manner over the floodplain is
viewed in some states as diffused surface water and in other states as fugitive water from a
watercourse. The two basic concerns with respect to diffused surface water are rights to use and
rights to dispose. With regard to the right to use diffused water, it is considered, with few
exceptions, to belong to the owner of the property where it is found. The right to dispose of such
water or to otherwise protect property from its adverse effects is generally of greater legal concern
than is the right to use.
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Rights to Use

Nearly every state allows the landowner on whose land diffused surface water is found to capture
and use it for whatever purpose he/she deems appropriate, although the rationale to justify such use
does not emerge as a consistent body of law. Some cases speak of a right of capture, such as when
one collects rainwater from a roof and funnels it into a barrel or cistern for use. Other cases speak
in terms of an inherent right of the owner of the land to capture and use waters that he/she finds
flowing in a diffused nature on the surface of his/her land, as a right emanating from ownership of
the land. Other courts have used a variety or other justifications, but the salient observation is that
the states uniformly allow the landowner to use diffused surface waters. Disputes sometimes arise,
however, over the factual determination as to whether the surface water is in fact diffused or
whether it forms a channel and thereby assumes the characteristics of a watercourse. If the former,
the upper landowner may capture and detain it. If the latter, then either appropriation doctrines or
reasonable use rules apply.

Rights to Dispose (Drainage)

Conflicts more often arise with respect to disposing of or draining diffused surface water than they
do to rights of use. The courts in most states allow landowners to take reasonable steps to drain,
obstruct, or divert diffused surface water in order to use, develop, improve, or prevent damage to
their own property, but they must act reasonably and without negligence so that they do not cause
undue harm or damage to the property interests of others.

The question of reasonableness usually depends upon the respective values and interests of the
person who drains, obstructs, or diverts the water and the one who sustains damage as a result
thereof. Thus, the rather uniform rule is that landowners may make reasonable improvements in the
development and use of their property, and take reasonable steps to provide necessary drainage,
even though some inconvenience may be caused to adjoining landowners, so long as the
inconvenience is not unreasonable under the particular facts and circumstances.

The foregoing generalization indicates a gradual merger of two legal rules that are in substantial
opposition to each other: the common enemy doctrine and the civil law doctrine into the reasonable
use doctrine. Each of these doctrines is accepted in about a third of the states.

Common Enemy Doctrine

Under the common enemy doctrine, diffused surface water is considered to be a common enemy to
all landowners which each may defend against as best he/she can without liability for injuries
which his/her defensive actions impose on other parties. Thus they are free to obstruct the flow of
diffused water from higher land or improve the natural drainage of their own property and thereby
increase the burden on lower property owners. Some of the early legal cases were not even
concerned as to whether the action of the landowner was unreasonable, negligent, or malicious, so
long as he/she was diverting the surface water from his/her own land. Later cases required the
conduct to be non-negligent and reasonable under the circumstances.

The theoretical principle of the common enemy doctrine reflects an absolute view of property rights
that has undergone substantial modification in practice. The right of a landowner to engage in
drainage modifications without liability to adversely affected landowners is generally restricted to
situations in which such modifications are necessary to the development of property and are carried
out with due care. With regard to the flow of diffused water from higher land, culverts or other
drainage facilities must be included where feasible to prevent flooding of the upper property,
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especially where diffused water customarily flows in concentrated form in a surface depression.
One situation in which such facilities usually are not required consists of the normal construction
of buildings. With regard to increasing the drainage burden on lower property, the common enemy
doctrine has been modified in many states to prohibit concentration of runoff and discharge in mass
onto lower property. However, some increase in runoff and acceleration of flow due to property
development continues to be sanctioned.

Civil Law Doctrine

The civil law doctrine recognizes flowage easements for all natural drainage patterns, and holds that
all landowners are subject to these easements. Thus, any particular landowner enjoys an easement
over the land situated below him/her, and is entitled to discharge water from his/her land onto the
lower land in the manner provided by nature. However, his/her land is subject to a similar easement
in favor of the owner of the adjacent upland, and is thus required to receive from the upland
whatever diffused surface water nature delivers.

The early cases under the civil law doctrine adhered strictly to natural drainage patterns, and did not
permit landowners to alter the natural drainage flows so as to increase the volume or current of the
flow, or to divert it into an area or channel other than the natural channel. Later cases allowed
reasonable modifications so that diffused surface water could be obstructed or diverted and
collected in drains, ditches and conduits and disposed of in a manner that would not unreasonably
interfere with the rights of adjoining property owners.

Reasonable Use Doctrine

The doctrine of reasonable use is a compromise theory that falls between the other two with regard
to whether alteration of natural drainage patterns is lawful. It is based on the theory that some
modification of runoff is a necessary and proper consequence of property development, but such
modification must be limited by considerations of reasonableness in relation to the resulting impact
on others. Thus, the amount of modification is based on a case-by-case balancing of the utility of
the drainage activity in question against the resulting harm. With regard to the damage-causing
activity, factors that have been considered include the social value of the activity, its suitability for
the location in question, the difficulty of preventing the damage, and the impact on the activity if
compensation is required for resulting injury. Factors considered in determining the gravity of the
harm have included the extent and character of the injury, the social value of the injured activity, its
suitability to the location in question, and the difficulty for the injured party to avoid the harm.

The reasonable use doctrine represents an intermediate position on the issue of liability for drainage
modification towards which changes in the common enemy and civil law doctrines have moved.
Thus, the doctrines are much more similar in actual application than consideration of their
underlying concepts alone would indicate.
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Tennessee Courts

The general rule with respect to the use of diffused surface waters in most riparian water rights'
states (such as Tennessee) is that the owner of the land is entitled to its use on his/her property, but
apparently there are no cases in Tennessee directly on this point.

Rather, the decisions concerning diffused waters in Tennessee have involved problems in
disposing of these waters, rather than the right to their use. In this regard, the Tennessee court
follows the rule that the owner of an upper tract of land has an easement or servitude of drainage
over the lower land for the natural drainage of surface waters (civil law doctrine). If the lower
landowner dams or obstructs the drainage of this water, causing the higher land to be flooded,
he/she is liable to the upper landowner. If the lower land is raised by the accumulation and deposit
of soil, there is no longer a responsibility to receive drainage water, but the lower landowner cannot
force the upper landowner to develop another method of disposing of this water. While the lower
property owner may not cast these surface waters back on the upper land, at least one case in
Tennessee has allowed the construction of an embankment by the lower landowner to protect
himself where the flow of water had been greatly increased and concentrated by the construction of
ditches along streets, and the water would flood his land in the absence of these barriers.

Although an upper landowner has a right to the natural drainage of surface water from his/her land
onto lower land, he/she may not dam up or gather the surface water in an artificial manner and
discharge it in concentrated or unnatural quantities upon the lower lands. Further, while the upper
landowner may alter the natural conditions of his/her land to protect it from injury from water,
he/she cannot act unreasonably to the damage of lower property owners (reasonable use).

The University of Tennessee’s Center for Government Training and the Municipal Technical
Advisory Service have prepared a manual for municipal officials titled “Drainage Management”
(copy of document cover on next page). A section of the manual covers Potential Legal Problems
and Possible Solutions (copied and included herein).

Summary

Under any doctrine, the best protection is to carry out the activity in such a manner as to keep the
subsequent runoff as close as possible to runoff conditions in the pre-activity natural state — in
quantity, velocity and location.

From a legal point of view, every piece of property involves stormwater runoff in some way as
both a contributor and recipient. The stormwater aspects of the property may be one of the
controlling factors on how to develop or even whether to develop the site.

! A riparian system of water rights associates the right to use water with the ownership of land beside or within which
water flows. This system has been adopted by most states east of the Mississippi River where water is relatively
abundant. In areas where water is relatively scarce, typically west of the Mississippi River, the doctrine of prior
appropriation generally rules. Water allocation rests upon the fundamental maxim, “first in time, first in right.” The
first person to use the water acquires aright to its future use against all later users. Water rights are treated similarly to the
rights of real property and can be conveyed, mortgaged, and encumbered independently of the land on which the water
originates, or on which it is used.
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Cover of The University of Tennessee Municipal Training Drainage Management Report.
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Floodplain Management Regulations

Floodplain management regulations are not adopted or enforced by local communities in a vacuum,
but rather, operate in the context of state constitutional law and enabling legislation.

Regulation of floodplain management is primarily a local government responsibility, but, generally,
states must enact enabling legislation to permit local governments and state agencies to exercise
regulatory authority over floodplains.

Virtually every state in the country has adopted legislation permitting various local units of
government to adopt local laws restricting and regulating the use of both public and private lands.
However, such regulations must be for a public purpose or benefit, or promote the health and
safety of the public. These laws fall under what are referred to as “police powers.”

State enabling legislation permits regulation of floodplains and other hazard areas by the local
government through the use of:

Floodplain management ordinances

Building codes to ensure safe construction

Zoning powers which control land use

Review and approval authority for subdivisions or other development of land
Stormwater management regulations which try to control runoff and erosion

General police powers that enable a local unit of government to protect the general health and
safety of residents through specific regulation

Official policies denying the extension of utilities and facilities that encourage or support
additional floodplain development

8 88888

8

Constitutional Issues
There are three principal constitutional issues in arguments concerning government regulation of
land use.

First, the prohibition against taking private property for public use without just compensation. The
United States Constitution requires government (at any level) to pay just compensation if private
property is taken for public use. The Constitution contains this provision because in the late 1700’s
in England the King could take property and use it for his own purpose (quartering of troops,
hunting, farming, etc.) without compensation.

Fifth Amendment — “No person ... [shall] be deprived of life, liberty or property, without due
process of law; nor shall private property be taken for public use without just compensation.”

Under statutory authority, governmental bodies possess the right to acquire, usually through
official condemnation proceedings, privately owned land if that acquisition clearly is for a
demonstrably public purpose. This is called the power of eminent domain.

The governmental unit, in exchange for taking the land, is obligated to compensate the landowner
for the fair market value of that land. Some common examples of this process are:

oo The acquisition of land for roads and public works projects

oo The development of public park land

oo Utility acquisition of rights of way for transmission lines, etc.

When the power of eminent domain — the power of a government to acquire property whether the
owner wishes to part with it or not — is exercised, the requirement of compensation is clear. The
more difficult questions arise when a government uses its inherent police powers — the power to
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enact measures to protect the public health, safety, morals and welfare — to regulate the use of
private property in a manner that the owner’s economic use of the property is diminished. This can
raise the question of whether a “taking” has occurred if the restrictions deprive the owner of
substantial economic return on the use of his/her property. In a regulatory sense, a taking may
occur when the government enacts a law, standard, or regulation that limits the use of the land to
the extent that the owner has been deprived of all economic interest in using the property. Thus, the
government has “taken” the property. This is known as inverse condemnation.

This issue may particularly arise where property is included in a designated floodway with
subsequent tight controls over future land use. In recent years there has been increasing interest in
the taking issue, mostly related to wetlands and endangered species issues. The “taking” of
property remains a controversial issue.

In cases where a court has found a taking, the governmental body has been required to compensate
the property owner. Often the regulations are retracted as applied to that property.

Second, is the issue of equal protection. The law or ordinance must be nondiscriminatory in its
treatment of individuals in similar circumstances. If property owners “x” and “y” are subject to the
same degree of hazard, then they should be subject to the same type or degree of land use
restrictions. This issue is important in the designation of floodway boundaries when employing the
“equal degree of encroachment” factor discussed in Chapter Five.

Fourteenth Amendment — “...nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor shall deny any person within its jurisdiction the
equal protection of the laws.”

Third, is the issue of due process. This involves requirements that incorporate basic fairness into
the legal process. Was a notice and public hearing opportunity given to those affected by the
regulation (not secretly passed in a closed meeting)? Is it arbitrarily applied? Is it reasonably
related to its declared purposes?

In determining the Constitutional validity of regulations, courts first look at the general validity of
the regulations and then at their specific validity as applied to a particular landowner. Does the unit
of government adopting the regulation have the authority (given by the state)? Then the courts
decide whether the regulations:

oo Serve valid police power objectives

oo Have a reasonable prospect in the achievement of these objectives

oo Afford equal treatment of similarly situated landowners

oo Permit reasonable private use of land so a “taking” does not occur

Any legislative act, including floodplain regulations, is presumed constitutional because the statute
or ordinance passed through the legislative process. The courts recognize the separation of judicial
and legislative powers and defer to legislative judgment unless it is clearly erroneous.

Usually the court determines only the constitutionality of enforcing a particular restriction against a
complaining landowner. The usual test for the validity of the regulation is the reasonableness of the
restrictions as applied to the individual landowner. Emphasis is placed on the application of the
regulation, not the regulation itself.
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Summary
Floodplain regulations are likely to be held valid if:

oo They are adopted in compliance with statutory requirements
They treat similarly situated individuals equally
They are based on sound data
They balance threats of flood damage and land-use needs
They permit some private economic land uses

8§ 8 88

Do floodplain regulations take private property without compensation? Although the topic of
taking is complicated and the rules vary somewhat from state to state, some general observations
and conclusions can be summarized here.

With respect to constitutional claims against governmental units for reducing property values by
floodplain regulations of the type required for community participation in the National Flood
Insurance Program (NFIP), case law shows that the potential for successful suits is extremely low.
The land use standards of the NFIP have been challenged as a taking in a number of cases.
However, the courts have consistently, and sometimes overwhelmingly, upheld land use
regulations because of the direct impact on the safety of the public. In other words, a locality is on
sound legal ground in implementing the provisions of its local floodplain management ordinance.

Because the standards for community participation in the NFIP contain construction criteria that
apply to all floodprone areas, so that any floodprone site may be built on, the presence of this
inclusive construction criteria means that, if appropriately applied, the local regulations would never
result in inverse condemnation. Therefore, not a single taking case has succeeded based upon the
performance-oriented standards of the National Flood Insurance Program. This is a highly
significant fact given the existence of more than 18,500 community floodplain management
ordinances.

Ethical Issues in Providing Professional Services

Most professions are subject to practice limitations set forth by state licensing boards and/or their
own code of ethics. These could include not offering professional services without being licensed
to practice that profession, not practicing outside the field of expertise, or otherwise acting in an
“unethical” manner.

One of the central problems in coping with disasters is the belief that technology can be used to
control nature. This is a common theme in the engineering profession, i.e., students are educated
and trained to look at “engineering” approaches and solutions to societal situations. Although
engineered projects, typically flood control measures described in Chapter 7 (and later covered in
more detail in Chapter 16) have significantly reduced the vulnerability of some areas to flooding,
many have not addressed a broader issue. Engineering design and construction standards typically
fail to address the appropriateness of the land use. Should engineers continue to aid and abet
development and occupancy of hazardous areas by devising ways to build bigger and/or stronger
structures? This subject should be examined through classroom discussions and preparation of
scholarly papers on both sides of the issue.
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