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Introduction:

In the event of a major disaster that results in the Federal government being, damaged, disabled or destroyed resulting in Continuity of Operations Plans being activated, the emergency powers defined in the Constitution will transfer to Governors.  Dr. Robert McCreight recognized the ambiguity of the Constitutional Article granting those emergency powers, and their limitations if any exist.  What has to be determined is the upper limitations of those powers and whether or not State’s understand those limitations to operate beyond the 72 hour window prior to Federal aid arriving.  The scenarios examined combine normal regional disasters with the additional possibility of the Federal government effectively being deactivated.  The full presentation can be found at the EMI Higher Ed Symposium website (Note: If anyone would like to discuss with Dr. McCreight further on this topic, they should contact Dr. McCreight).

Governor’s Emergency Powers

Dr. McCreight started his discussion with a brief overview of the Constitutional foundation of emergency powers.  Citing Article X which defines those powers as, “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”  All governors in the United States are given these ambiguously defined powers that would normally be under the purview of the federal government.  These powers also extend to emergency powers which under a normal regional emergency would fall to the President if the emergency were severe. 

McCreight highlights the dilemma created by various natural and man-made threats that occur around the United States, including earthquakes; invasions and insurrections, as well as the ambiguity of what sort of emergency powers exist for governors.  Given the responsibility governors have to ensure the safety and sustainability, it is not entire clear whether or not the legal authority is available for governors to do so.  

All disasters typically begin and end at the local level and escalate given the severity of the emergency or the limitation of local resources to respond to the disaster.  In major disasters, which receive a declaration, there is typically a 72 hour window between initial response efforts to receipt of federal aid.  The issue here is during an instance where the federal aid that is expected will not arrive if the federal is either distracted, damaged or destroyed (3D).  The possibility of a 3D event comes from a major disaster affecting the capital of the federal government while a state faces a major regional disaster at the same time.  

72 Hour Rule and Implications

McCreight describes the possibility that if DC suffers a 3D type of emergency, and the necessity for governors to consider the possibility that aid will not arrive by the 72 hour mark, or at all for that matter.  This 72 hour rule has been the mainstay of several state emergency management response efforts according to McCreight, which could be dangerous in a 3D scenario as the federal government would be unable to meet that 72 hour time limit.  Various large scale threats can target the capital and, if successful, sufficiently cripple it to the point where the federal government must activate their Continuity of Government plans.  This would prevent any federal aid from being properly allocated to states in major emergencies for an extended period.  

With this in mind, McCreight points out three major implications that governors have to consider when planning for large scale emergencies without federal assistance being available:

1.  Whether they can adequately protect, safeguard, and sustain their own state populations and industries for a period of time without expecting immediate relief from the nation’s capital.

2. Whether they can build their own emergency standby capabilities robust enough to deal with urgent state needs, in any crisis, for a fixed period of at least 5-15 days.

3. Whether they regard the ambiguity of their existing Article X reserved powers as necessary and sufficient to perform their tasks.  

McCreight also points out how states with large urban areas have far greater burdens to consider in planning for major disasters that affect those areas.  Without that federal support, McCreight postulates that some states will be hampered and face large scale devastation due to dwindling supply lines.  As such it is important to not assume that states are fully capable to respond to major regional disasters without necessary federal aid.

Summary of Discussion  

Developing mutual aid agreements is one of the ways that states facing large scale disasters can respond without the need for federal resources.  Major discussion in this presentation centered on states cooperating with one another in order to effectively be independent of federal response resources for an extended period of time.  Other points considered was the issue of Posse Comitatus and use of the military, what sort of disasters may result in the federal government being unable to aid states in disasters, and the importance of developing private sector relationships for disaster relief.        
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