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Overview
This session consisted of two segments. The first segment was approximately thirty minutes in length and covered the importance of legal advice when implementing an emergency plan using CPG 101. The second segment was also approximately thirty minutes in length and consisted of a panel discussing the use of case studies in emergency management both from an academic as well as a practitioner standpoint. 
Segment 1
The segment began with the disclaimer that this is strictly for informational purposes and the session is not intended as any legal advice. 
When it comes to understanding the need for legal advice in emergency planning, one must first understand how standards are established. Generally standards are established by law but there are times that standards are established by “best practices” that are used in court cases to establish precedent. The focus of this segment is on CPG 101 that went into effect in November 2010. 
Emergency laws are not all intended for everyone. There are some laws that are drafted specifically for emergency management. Other laws apply to all government managers. There are still other laws that apply only to emergency response personnel. 
The sources for emergency management and homeland security laws vary. Some laws are federal statues, rules, and presidential documents. Other laws are state statutes or local ordinances. Still others originate from case law or policies. 
There are also voluntary benchmarks that can become law by setting industry standards. An example of such a law is the handling of explosives or other hazardous materials. The industry set up the best practices that then became the industry standard. Industry standard may become the legal benchmark even before it becomes law. This includes appendices and annexes. Often the courts look at the industry practices when establishing legal requirements. It is such standards that may affect emergency management officials. An example of such an industry standard becoming law is the TJ Hooper case in the 1930’s. The TJ Hooper case involved the installation of a radio on a tugboat. At the time of the court case, there was no safety equipment required by any standard. The courts still found negligence due to a failure to have equipment because it is the industry standard. 
It is this “best practices” standard that should promote the legal involvement in emergency management. NFPA 1600 is endorsed by the NIST as a national standard for emergency management and the business community. It has been recommended to the 9/11 commission for adoption as the national standard. NFPA 1600 has language that states in effect that businesses must comply with all relevant laws, policies, and industry practices.
NFPA 1600 is the foundation for the Emergency Management Accreditation Program (EMAP). EMAP is the de facto standard currently for emergency management. Accepted industry practices move from the de facto to de jure (lawful standard) through common law adoption. EMAP section 4.2 mentions that emergency managers must both comply with all applicable legislation, regulations, directives and policies and keep up with changes to relevant laws and authorities. This means that per the EMAP program an emergency manager must comply with existing laws as well as keep up with new laws. In order to accomplish this, an emergency manager MUST have access to competent legal counsel on a continuing basis. 
The NRF (National Response Framework) also mentions that local officials SHOULD understand and implement laws and regulations that support emergency management response. It is important to note the use of the word should because the federal government cannot dictate what a local government must do. The NRF goes on to mention that plans are only acceptable if they are “consistent with applicable laws”.
The predecessor for CPG 101 was the FEMA Guise for All Hazards Emergency Operations Planning (SLG 101). Legal involvement is central to the conception of CPG 101. SLG 101 mentions at the outset to review local and/or state laws – enabling legislation. It also mentions to review federal regulatory requirements. SLG 101 covers that when identifying hazards that laws can help define universe of hazards which planning team should address in an all-hazards EOP. The basic plan should indicate a legal basis for emergency operations and laws that are relevant to emergencies should be listed. During a response SLG 101 suggests that a legal advisor should be in place for resource management. The legal advisor reports to the EOC as specified by the resource manager and should advise the supply coordinator and procurement team on contracts and administrative law.
NIMS also covers legal advice. NIMS writes that in order to better serve their constituents, elected and appointed officials should “understand laws and regulations in their jurisdictions that pertain to emergency management and incident response”. 
CPG 101 version 2.0 was issued in November 2010. CPG 101 sets guidelines for developing and maintaining emergency operations plans (EOP). Legal involvement is central it its conception. “As a public document, the EOP states its legal basis”. GPG 101 requires an authorities and references section. The EOP also provides the “legal basis for emergency operations and activities”. 
In the concept of operations section of the EOP there needs to be lists of laws, statutes, ordinances, executive orders, regulations, and formal agreements relevant to emergencies. The extent and limits of emergency authorities granted to senior officials, including conditions under which become effective and when terminated should be listed as well. This section should include the pre-delegation of authorities such as enabling measures sufficient to ensure that specific emergency-related authorities can be exercised by the elected or appointed leadership or their designated successors.  There should also be provisions for COOP (continuation of operations) and COG (continuation of government). This section must “describe how legal questions/issues are resolved as a result of preparedness, response, or recovery actions, including what liability protection is available to first responders”. This includes for example stopping firearms and gas sales as well as who will be in charge if the lead official (such as a governor or mayor) is gone.
Planners must ensure compliance with Title IV of the civil rights act as well as executive order 13166. These are the no discrimination policies as well as provisions for people whom English is not their primary language. The Americans with Disabilities act as well as section 504 of the Rehabilitation Act must be complied with as well. These acts include disability access as well as interpreter services. Other federal, state, or local laws as well as anti-discrimination laws must be complied with as well. If there is non-compliance with any of the above it can hurt the status of the entity when it comes to receiving federal money. CPG 101 covers this under “Incorporating Individuals with Access and Functional Needs” in preparedness by asking “ Does this plan include a definition for individuals with disabilities and other access and functional needs consistent with all applicable laws?”
CPG 101 also covers how the plan should be distributed, to whom the plan should be distributed, and that the plan “promulgation process should be based on specific statute, law, or ordinance. 
Pan maintenance is also critical to the continued utility of the plans an organization has developed. A number of operations have had setbacks due to outdated laws. For an emergency operations plan to be compliant, legal counsel ought to be closely involved in the plans development and maintenance. 
The bottom line here is as CPG 101 states “Acceptability: A plan is acceptable if it meets the requirements driven by a threat or incident, meets decision maker and public cost and time limitations, and is consistent with the law”. Who but a lawyer can say what is consistent with the law?  
To this point the discussion included the advantages of having legal counsel as well as much of the basis in the federal laws and guidelines where counsel is to the emergency managers’ advantage. There is also the issue of where not having legal counsel can get an emergency manager in trouble. The biggest issue is negligence. Most liability cases come from state law, specifically the tort concept known as negligence. The basis comes from state law and each case creates a precedent that will apply to future cases with the same issue. There is some basis that comes from common law as well. 
The basis for negligence is the obligation to act toward others in reasonable manner considering the circumstances. If one acts (or fails to act) unreasonably and that act (or failure to act) is legal cause of an injury to a person or property, liability results. The elements required to prove negligence are the duty to act in a reasonable manner, the breach of that duty, legal causation (the breach of the duty is what caused the injury or harm), that there was personal injury or property damage, and that the result is liability. 
In the emergency management context, negligence can come from failure to perform particular governmental duties. Examples of such failures can be failure to properly train or supervise emergency management workers or failure to perform duties generally accepted as being a part of emergency managements’ responsibilities. New examples that might open up an emergency manager to negligence can be failure to comply with CPG 101 guidelines such as not making provisions for interpreter services or failing to promulgate the plan according to statute. 
The Nationwide Plan Review Phase 2 Report wrote that “Both states and large cities- one third of the plans reviewed were only partly satisfactory in their coverage of enabling legislation”. This analysis can be done ahead of time giving a planner plenty of leisure to get it right. What does this say about the quality of legal advice during response? What about a smaller jurisdiction with fewer resources? That there is a lack of competent legal advice even in large jurisdictions!
So why work with a lawyer? Emergency means that something went wrong- usually with damage to property, personal injury, or death. Management means that like it or not, you get to deal with the consequences. In our litigious society every injury must have a remedy. Examples of lawsuits can be from a mitigation standpoint- you did not build a high enough seawall, from a preparedness standpoint- your evacuation plan was flawed, from a response standpoint- my precious fluffy somehow got left behind! Regardless, the local jurisdiction and the local emergency manager will get sued. No matter how well you plan, how well you train, how perfectly you revise the plan, how perfect the documentation is- YOU WILL GET SUED! If you do not want to get sued then you are in the wrong field of work. Governments are seen as the ultimate deep pocket. 
Some of the legal issues that a jurisdiction will have to deal with when it comes to lawsuits are the legal doctrine of “Respondeat Superior”. This loosely translates to the master is responsible for the act of the servant meaning the employer is responsible. If you act within the scope of your employment then you are not personally responsible for your actions but your employer must pay. In truth, the plaintiff does not want your personal effects; rather they want the government deep pocket money. A lawyer will make sure you are protected. Lawyers will make it less likely that you will get sued and will help make your victory in those suits more likely. 
In conclusion, there are two main sources for benchmarks in daily practices; Law and best practices that then become law over time. Today’s best practice is tomorrow’s law. The evolution in guidance for emergency management is that it requires legal advice. The trend is to ever more references to laws, most recently in CPG 101 that makes many references to laws. CPG 101 does not require lawyer however, complying with it does.

Segment 2
This segment was a panel discussion on the use of case studies in Emergency Management research. The discussion was focused on gaps in current case study research and the needs for future case study research in Emergency Management. 
The panel opened with Richard Ohlsen discussing the writings of Robert Lin as well as bringing up the Carnegie-Mellon University philosophy in bringing up the importance of using case studies when it comes to learning to make real life decisions. Mr. Ohlsen mentioned that since it is important to use real life situations in order to learn the decision making process there should be some text on the subject. Mr. Phelps mentioned that Harvard University does publish a text using case studies for emergency management called “Managing Crisis”.
Ms. Rubin then said that one of the issues with using case studies might be the lack of case studies for use in the recovery process. There are still plenty of case studies out there for use with emergency management but another problem is when many case studies get presented they are more for an analytical framework and less descriptive in nature. 
There are also many changes going on in emergency management that are driven by many of the larger cases. There is a timeline of events that drove this change. Terrorist and natural events all caused law changes. 
Another issue that Ms. Rubin mentioned with case studies is that they are rarely put into the proper context. Often the cases are presented in the vacuum of the case itself and not the events and circumstances leading up to the incident. 
Ms. Lucus-McEwen then added that it is important to gather information as it happens. There are some sites that the information can be placed into such as the quick response reports for natural hazard management. There should be some sort of clearinghouse for emergency management to place such reports in a way that lessons can be learned from the experiences. 
Another issue with many case studies is that they tend to come from very large events such as Hurricane Katrina or 9/11/01. These are events that change policy and law but are not events emergency managers deal with on a regular basis. What would be beneficial are case studies from smaller events that a local emergency manager may experience on a daily basis. 
The consensus from all of the panel members was that even when we have used case studies in the past, we never seem to use the lessons learned. Each incident that was studies seems to have the same or similar issues.
Mr. Phelps then said that another issue with using case studies is that they seem very unrealistic to the everyday emergency manager that no one learns the decision making process from the cases. Those cases also are so large that it is hard not to get caught up in the case and all the distractions that come along with it. There are many emotions that come with large disaster cases and it is often difficult to not get caught up in the emotional aspect of the case. Another issue with case studies is that we often study the large scale cases where the system was strained and there were failures. What we should also be studying are the cases where the system broke but did not fail. There may be times that a plan does not work but the end result is not a failure so they often get overlooked.
A comment from the audience here was the case studies should not just be to learn how to make the decision but also what the implications of the decision are. Mr. Ohlsen responded that this is the reason we need non-biased reports to study from. 
Another comment from the audience was that case studies are trending downward in schools. From a higher education perspective, schools are putting more of a premium on quantitative studies over qualitative studies. 
Another comment from the audience is that we also need to define what is considered a case. Once we figure out what a case is then it also needs to be put into the proper context. 
[bookmark: _GoBack]The discussion concluded with each panelist concurring that we certainly can use more case studies. What is also important is taking oral histories. Talking is ultimately how we share and oral histories are very important. There are projects in other disciplines that are preserving oral histories and perhaps it may be a good idea to start one within emergency management.
