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Abstract


Over the course of the past several years, numerous disasters in nature have received widespread attention by the media and the American public.  Search and rescue (SAR) services generally have been provided free of charge to outdoor enthusiasts who need them.  In light of the excessive costs associated with some rescues, the fact that many rescues are either the result of perceived stupidity or unwarranted, and other factors, there has been a shift toward charging individuals who necessitate their own rescues.


This paper examines the legal basis for free SAR services, the rationale behind the shift toward charging for these services, and the implications of holding individuals liable for the cost of SAR activities.  It reviews the formal shift toward individual liability for SAR services, looking specifically at state legislation and local policies, as well as some case law.  Finally, the paper discusses the implications of charge-for-rescue policies.

Part I:

Introduction


In May, 2006, David Worthington (a.k.a., Talus Monkey on 14ers.com, a website about Colorado’s 14,000-foot peaks among other things), glissaded down Humboldt Peak.
  He lost control of his glissade and fell approximately 200 feet, which rendered him unable to complete his descent.  His climbing partner walked off the mountain and contacted search and rescue (SAR).  Volunteers were unable to reach Talus Monkey that evening due to an unexpected snow storm.  They got to him the following morning, 28 hours after his fall, and spent hours lowering him down the mountain on a stretcher to a location where a helicopter was waiting.  Talus Monkey passed away that night in a hospital as a result of hypothermia.


Among mountaineers, particularly those in Colorado, Humboldt is considered an easy peak, a walk-up with no technical skill required.  Talus Monkey was well-known in the local climbing community.  He actively posted on 14ers.com, had reached the summits of all of Colorado’s 14,000-foot peaks at least once in just over one year, and in doing so, acquired a reputation for unorthodox climbing habits.  He celebrated many summits with a Colt 45 and wore a purple ‘pimp’ suit when he hiked Mt. Elbert.  He and his climbing partner hiked up Humboldt at night, specifically so they could spend the night above 14,000 feet.


There was little question that Talus Monkey had the experience to attempt Humboldt in May; however, there was also little question that an error in judgment caused him to fall.  He had not carried his ice axe and therefore did not have a means of controlling his glissade.  Many people, including his partner, asserted that he should not have attempted the glissade.


Approximately seven months later, three climbers attempting an ascent of Mount Hood perished on the mountain’s slopes.  They were caught in a storm which made a safe descent impossible and paralyzed rescue efforts.  The body of one of the climbers was discovered days later in his tent.  The bodies of the other two men still have not been recovered a year and a half later.  Rescuers believe that the men attempted to descend in whiteout conditions and fell off a cliff (Neville, 2006).


Four years earlier, Mt. Hood saw another tragedy of similar notoriety.  On a seemingly perfect day in May, a climber descending the upper part of the mountain slipped on an ice patch and fell, pulling his rope team (comprised of himself and three others) from the mountain and hurtling into two other rope teams, one with two climbers, the other with three.  Three of the nine climbers involved in the accident were killed.  The helicopter that arrived on the scene to provide rescue and recovery services crashed, but fortunately no one died as a result of the crash (Gonzales, 2002).  

Every year, there are numerous incidents involving SAR.  Incidents range from searching for lost children or helping an injured hiker on a well-marked trail to rescues and recoveries involving mountaineers in peril at 13,000 or even 19,000 feet on Denali (also known as Mt. McKinley, reputably one of the most difficult mountaineering climbs in the United States).  Most SAR activities are carried out by volunteers; official coordination efforts fall within local jurisdictional boundaries (e.g., sheriff’s office).  The National Park Service (NPS) is involved in SAR efforts within its boundaries, and the military may participate under certain circumstances.  Although it is unusual, other entities (e.g., fire departments) may be called upon to conduct SAR functions.


Most SAR incidents receive little or no publicity; however, a handful of them—generally due to their dramatic or unusual nature—are high profile.  Indeed, the ordeal of Talus Monkey played out virtually minute by minute on 14ers.com and was covered by the local media.  Both disasters on Mt. Hood made national news headlines.  When a tragedy comes to the public’s attention, the individuals involved are the subjects of both sympathy and criticism among citizens.  People raise questions about whether and how the person(s) contributed to their predicament.  Similarly, they raise concerns about the effects of high risk endeavors that go awry, particularly the dangers posed to rescuers and the costs of the rescue and/or recovery efforts.  Even in cases like the 2006 disaster on Mt. Hood where weather was a primary factor in the climbers’ demise, people wondered publicly why anyone would attempt such a climb in December.


Generally, rescuers accept the risks inherent in their activities, and typically individuals—regardless of the degree to which their actions or omissions caused the situation necessitating a SAR response—are not charged for their rescues.  Over the past decade, however, there is some evidence of a legal shift toward allowing certain people or groups to be liable for charges incurred on their behalf during SAR.  Currently, there is much opposition among SAR volunteers and groups and participants in outdoor activities to charge-for-rescue policies and laws.


This paper will examine the legal basis for free SAR services, the rationale behind the shift toward charging for these services, and the implications of holding individuals liable for the cost of SAR activities.  Part II will focus on the free public services doctrine, discussing its origins, applications, and relevance to SAR.  Part III will discuss the history of SAR, the scope of its activities, and various stakeholders’ responses to charge-for-rescue policies.  Part IV will review the formal shift toward individual liability for SAR services, looking specifically at state legislation and local policies, as well as some case law with tangential relevance.  Finally, part V will discuss the implications of charge-for-rescue policies, focusing on the general erosion of the free public services doctrine, as well as more specific issues related to SAR and individuals in need who call on its agencies for assistance.

Part II:
Free Public Services Doctrine


The free public services doctrine prohibits governmental entities from recovering costs of public services from tortfeasors (i.e., individuals who intentionally or through their negligence commit a civil wrong), even when the person negligently or recklessly necessitated the service (Lytton, 2002). The cost of public services provided by the government is allocated to the general public through taxation and certain fees.  Although only ten states and federal courts have adopted the doctrine, its principles are implicit in common law tort concepts that are employed universally.  That is, because duty, proximate cause, and damages are legally absent from cases where a government plaintiff is seeking to recover costs for public services, these law suits should fail—notably, the same logic and conclusion that are behind the free public services doctrine (Krauss, 2007).

Origins


The free public services doctrine was not named until 1991, but it appeared in three cases in the mid 1970s.  A 1974 Wisconsin case prohibited a volunteer fire department from recovering its costs from fighting three fires negligently caused by a railroad company (Allenton Volunteer Fire Dept. v. Soo Line R. Co. 372 F. Supp. 422, D.C. Wis. Jan. 31, 1974).  The Wisconsin District Court held that the fire department was fulfilling its contractual obligation to the town and that there was no statutory basis that would allow the fire department to recoup damages.  
In another 1974 Wisconsin case involving the same defendant, summary judgment in favor of the plaintiff was reversed on appeal (Town of Howard v. Soo Line RR Co. 63 Wis. 2d 500, 217 N.W. 2d 329, Wis. May 7, 1974).  Soo Line Railroad Company argued that, although it negligently caused a large grass fire, it should not be liable for the costs associated with fire suppression, as there was no statutory basis to impose such liability.  Liability may exist if the fire constituted a forest fire under a specified Wisconsin statute, but this was a legal fact to be determined by the lower court (which is why the appellate court reversed summary judgment and reversed and remanded the case).


In a 1976 New Jersey case, the City of Bridgeton sued B.P. Oil for fire department services costs (e.g., overtime, acquisition of special equipment to control and prevent an oil spill from spreading) resulting from an oil spill (City of Bridgeton v. B.P. Oil, Inc. 146 N.J. Super. 169, 369 A.2d 49 NJ Super.L. Dec. 17, 1976).  The Superior Court held that individuals or companies who store hazardous or pollutant substances are strictly liable for damages caused by these substances, but that the City of Bridgeton was not an appropriate plaintiff under this strict liability statute.  The City could not recover fire department expenses, as the fire department was performing functions consistent with its very purpose.


The courts in these cases seemed to suggest that ‘appropriate’ plaintiffs in cases involving the use of public services were individuals who incurred property damage or loss—government agencies were unable to recover costs of services they rendered, even when the defendants’ negligence caused the service to be needed.  These courts also acknowledged that state statutes could create exceptions to this general rule, and if such legislation permitted government recovery for public services rendered by its agents, they would rule accordingly.  Although subsequent cases did not refer to the free public services doctrine by this name, they cited one of the aforementioned cases or a case that relied on one of these cases.


The Seventh Circuit Court of Appeals gave the free public services doctrine its name in 1992 [Matter of Oil Spill by Amoco Cadiz off Coast of France on March 16, 1978, 954 F. 2d 1279; C.A. 7 (Ill). Jan. 24, 1992].  As a result of a severe storm, along with steering mechanism failure, a supertanker (the Amoco Cadiz) broke apart, spilling over 200,000 tons of crude oil into the sea off the coast of France, in a popular fishing and tourism area.  Close to 200 miles of coastline were damaged, and clean-up efforts took approximately six months, requiring massive amounts of resources.  Numerous suits were filed as a result of this incident, including several by the French government and its military to recovery costs associated with their services.  Both the United States and France employ the free public services doctrine.  The Seventh Circuit referred to this doctrine and denied the recovery of oil spill clean-up costs.


Summarily, although the free public services doctrine seems relatively new given the absence of explicit references to it, its principles are well-established in tort law.  Indeed, Krauss (2007) argues that tortfeasors do not have a duty to public service providers, and the provision of government services does not constitute recoverable damages.  Thus, even states that have not adopted the doctrine in name rely on its tenets in their interpretation of tort law.

Applications of the Free Public Services Doctrine


A detailed analysis of case law relating to the free public services doctrine is beyond the scope of this paper; however, a general overview of the types of cases to which it has been applied and the patterns of decisions and rationales will inform the foregoing discussion about the legal questions involved in suing individuals for rescues they necessitate through their negligence and recklessness.  The recovery of public expenditures has been sought in a variety of arenas, including criminal justice system costs involved in the apprehension and incarceration of offenders, costs associated with fire suppression, with damages resulting from environmental disasters, and with firearms.  Generally, government tortfeasors have been unsuccessful in their attempts to recuperate expenses associated with the provision of public services, but courts have granted exceptions under certain circumstances.


With respect to recovery of costs resulting from capturing and incarcerating offenders, courts in the early and middle part of the twentieth century generally ruled that the government must bear the financial burdens imposed by this group of individuals.  In Napa State Hosp. v. Yuba County [71 P. 450, 452 (Cal. 1903)], the court held that Yuba County was responsible for the cost of institutionalizing an inmate who was accused of murder but declared insane.  The court made clear the distinction between individuals who had been institutionalized but not as a result of a crime (costs could be recovered by the county) and people who had been incarcerated as a result of involvement in the criminal justice system (the county must bear these costs).  In other cases, courts also ruled that law enforcement and incarceration costs could not be recovered [e.g., Dep’t of Mental Hygiene v. Hawley, 379 P.2d 22, 28 (Cal. 1963); County of San Luis Obispo v. Abalone Alliance, 223 Cal. Rptr. 846, 853 (Cal. Ct. App. 1986); State Highway & Pub. Works Comm’n v. Cobb, 2 S.E.2d 565, 567 (N.C. 1939)].  More recent case law reflects similar reasoning and the same conclusion [e.g., People ex rel. Dept. of Transportation v. Outdoor Media Group 13 Cal. App. 4th 1067 (1993); People v. William Thomas Minor, Sr. Super. Ct. No. CR. A. 3668 (2002)]. 

As is the case with law enforcement costs, the government has no common law right to recuperate fire suppression costs unless provided for in state statute.  Several federal court decisions [Allenton Volunteer Fire Dep’t v. Soo Line R.R. 372 F. Supp. 422 (E.D. Wis. 1974); People v. Wilson, 240 Cal. App. 2d 574, 49 Ca. Rptr. 792, 1966; Portsmouth v. Campanella & Cardi Construction Co., 100 N.H. 249, 123 A.2d 827 (1966)] have accepted the free public services doctrine, denying recovery of fire suppression costs, while other federal court decisions [United States v. Denver & Rio Grande W. R.R., 547 F. 2d 1101, 1105 (10th Cir. 1977); United States v. Chesapeake & Ohio Ry.Co., 130 F. 2d 308, 310 (4th Cir. 1942); United States v. Andrews, 206 F. Supp. 50, 53 (E.D. Idaho 1961)] and state laws (Or. Rev. Stat. § 477.066, Or. Rev. Stat. § 477.068; Cal. Health and Safety Code § 13009, 13009.1) have allowed for these costs to be recovered.  Notably, some state statutes impose liability regardless of fault.


There is a large body of case law surrounding liability for costs associated with environmental disaster prevention and clean-up.  Generally, absent state legislation, municipalities are expected to assume the costs of environmental clean-ups.  Toxic spills and other environmental problems should be expected to occur and municipalities must pay for the clean-up.  In light of the large-scale, systematic nature (and the high costs associated with containment, remediation, and recovery), federal legislation has been enacted to hold responsible parties liable for the costs associated with environmental problems that they caused.  The most well-known piece of legislation, Superfund, held responsible parties strictly liable (i.e., knowledge and intent are not required in assessing culpability) for costs associated with rectifying environmental problems that presented an immediate human health or environmental hazard (42 U.S.C. § 9601-9675).  Costs imposed on individuals, industries, or corporations for environmental clean-ups usually are recovered under legislation un-related to the free public services doctrine—such recovery is not an effort to weaken this doctrine.


Many of the most recent government attempts to recover costs for services have involved suits against gun manufacturers.  In 1998, the City of New Orleans became the first agency to attempt to sue the gun industry (Krauss, 2007).  By early 2000, over 40 suits had been filed against various branches of the firearms industry.  Local governments attempted to argue that they were entitled to recover costs associated with harms resulting from firearms (e.g., hospital treatment, law enforcement and 911 employee overtime, and declining property values in certain areas with a high propensity for firearms violence), as these harms were caused by defective products and how the products were marketed and manufactured (Krauss, 2007).  So far, these lawsuits have been unsuccessful.  


It has been difficult for government service providers to recover expenses that were generated as part of the service they were providing, regardless of what the service entailed or why it was necessary.  The nature of public service is variable—that is, it may be small or large in scope, very risky or not risky at all, short or long in duration, and costly or inexpensive.  The principles inherent in tort law in general and the free public services doctrine more specifically embody the notion that public services, by definition, cannot be charged to individuals who use them, regardless of the impetus for cost of their use.  

Relevance of the Free Public Services Doctrine to Search and Rescue


One of the criticisms of the free public services doctrine is that it shields industry and other tortfeasors from accountability and consequently from the economic drain they place on public services (Lytton, 2002).  This criticism is echoed in the media and public sentiment toward individuals involved in SAR missions (Whiting, 2006).  The perception that individuals who need to be rescued through some fault of their own (e.g., because they lack the experience or equipment relative to their endeavor, because they assume unnecessary risks, or because they ignore weather forecasts) should have to pay for their rescues suggests that restricting or eliminating the free public services doctrine is as much a matter of principle as it is economics.


The argument that the free public services doctrine minimizes accountability is inaccurate.  If an individual who necessitates a rescue is involved in an illegal activity (e.g., trespassing), the doctrine does not affect civil or criminal liability for alleged illegal behavior.  Also, beyond the costs associated with the rescue (time, personnel, equipment), the parties involved are responsible for additional expenditures (e.g., medical bills, transportation).  Finally, if a party knowingly summons emergency services, s/he is liable for the costs associated with that rescue [See, for example, Title XII Public Safety and Welfare, Chapter 153-A, Emergency Medical and Trauma Services, Reimbursement, Section 153 (c)].


The principles inherent in the free public services doctrine seem to be well-grounded, but the courts have demonstrated a willingness to grant exceptions.  More importantly, states and municipalities have extensive discretion to limit the doctrine as they see fit.  Locations with greater opportunities for outdoor recreation may see more regular use of their SAR services, are likely to have more local (and possibly national) media coverage of SAR incidents, and could be inclined to draft legislation or otherwise implement policies that allow individuals to be charged for their rescues under certain circumstances.  Before examining the degree to which this shift is occurring, the following section will discuss SAR as a public service: its history, prevalence and trends, and position statements on charge-for-rescue policies.

Part III:
Search and Rescue


Search and rescue organizations are coordinated at a local level.  With few exceptions (e.g., sheriffs), most of the participants are trained volunteers who use their own equipment to assist individuals in need (Lytton, 2002).  The National Park Service conducts SAR missions within its boundaries.  In certain circumstances, the military may be called upon for assistance.  Military participation in SAR missions is considered ‘real world’ training and is favorable to artificial simulations (Lytton, 2002).  


Notably, SAR organizations and their members do not owe a duty to aid or assist anyone who calls on them.  Determinations as to whether to assist an individual or individuals in need and the degree to which aid or assistance will be provided are made on a case-by-case basis.  Many SAR and recovery missions are delayed or called off for various reasons, including dangerous conditions (e.g., high avalanche risk, poor snow conditions, low or no visibility, poor weather) (Blevins, 2007).  Talus Monkey’s rescue was put off due to an unforeseen blizzard, and he died as a result of prolonged exposure to the cold.  Likewise, rescue (and subsequently, recovery) efforts of the climbers who perished on Mt. Hood in 2006 were sporadically postponed and called off over a period of almost two weeks because of poor weather and dangerous conditions.


SAR missions may involve a range of activities, including looking for a lost child, assisting an injured hiker or climber on a well-marked trail, helping boaters or swimmers in distress, recovering bodies, or lowering people who have become incapacitated off of steep snow slopes at high altitudes (Athearn, 2005).  The degree of danger associated with SAR missions is equally variable.  Some missions are short and straightforward, requiring minimal resources and assumptions of risk.  Other missions take days or even weeks to complete, involve multiple organizations, a large number of resources, and a high level of danger.  The evolution of SAR organizations and trends of their missions speak well of their public service record.

History of SAR


SAR organizations can be traced back to rescues at sea in the early 1800s (Shimanski, n.d.).  As there was apparent demand for sea rescues off the east coast, the United States government established rescue sheds which contained boats and necessary equipment to help vessels in distress.  Rescuers received little pay and no benefits.  SAR became more organized in 1838 with the creation of the “Life Saving Service,” a volunteer protective entity to assist individuals at sea.  In the late 1880s, due to an increase in the number of rescues being performed by the Life Saving Service, rescue sheds were staffed with full time employees, many of whom were experienced seamen.  In 1915, Sumner Kimball (the man responsible for staffing the rescue sheds) founded the U.S. Coast Guard (Shimanski, n.d.).


The first mountain rescue was formed shortly after the establishment of the Coast Guard, in 1927.  Similar to sea rescues, a group of individuals came together when there was an apparent need for rescue services on Mt. Hood.  These individuals, who called themselves the Crag Rats, were mountaineers who volunteered their time to help fellow climbers.  Over the next few decades, mountain rescue teams developed throughout the country.  The American Alpine Club also seemed to pay increasing attention to mountain safety: in 1947, the organization began to publish information on climbing accidents to raise awareness in the mountaineering community (Accidents in North American Mountaineering continues to be published annually), and in 1958, the Mountain Rescue Association was incorporated.  That year, the Association’s first meeting took place at Mt. Hood.  Several entities joined the Mountain Rescue Association, including various national parks, Air Force units, and independent rescue organizations from throughout the western United States.  The original spirit of the professional service provision without pay continues today—more than 2,500 individuals comprise about 85 teams that respond to most SAR incidents throughout the U.S. (Shimanski, n.d.).  Notably, the Mountain Rescue Association sponsors numerous educational programs to further goals associated with rescue and mountain safety.

Prevalence and Trends of Search and Rescue Activities


Long-term trends of national park visitors and mountain climbers reflect drastic increases.  For example, in the early 1950s, only approximately 300 people attempted to climb Mt. Rainier compared with over 11,000 in the early 2000s.  Similarly, fewer than 50 people per year attempted to climb Denali in the 1960s compared with more than 1,200 in the early 2000s (Athearn, 2005).  In light of the exponential increases in outdoor activities, one might expect to find a similar increase in SAR incidents, but data do not support this conclusion.  According to Accidents in North American Mountaineering, climbing fatalities peaked in the 1970s and accidents peaked in the 1980s; both have been declining ever since.  Denali, reputedly one of the most dangerous peaks in the United States, has seen a drastic decline in fatalities over the past decade or longer and now has a fatality rate comparable to Mt. Rainier, which is considered much less dangerous (Athearn, 2005).


In spite of the media portrayal of SAR incidents as being large-scale, dangerous, dramatic, and expensive, most SAR activities actually involve providing low-risk assistance that is inexpensive in terms of monetary and resource expenditure.  Most SAR organizations do not systematically report their activities, but the National Park Service and the state of Oregon report every SAR mission in their boundaries.  Almost one-third (30.6%) of all park service rescues were for day hikers; over 1/5 (21.9%) involved motorized boating; and 13.7% involved swimmers.  Backpackers (10.4%), rock climbers (3.3%), and mountaineers (1.8%), seemingly the highest risk takers, comprised a relatively low percentage of park rescues.  Oregon’s data support a similar conclusion, with day hiking comprising 18.5% of rescues and climbing making up fewer than five percent (3.8%) of SAR missions (Athearn, 2005).


Although much of the debate surrounding charge-for-rescue policies stems from and is centered around large-scale, high publicity mountain rescues, statistical evidence demonstrates that these rescues are relatively rare SAR activities.  Philosophically, however, the debate remains the same.  Should individuals—regardless of their activity—who negligently or recklessly necessitate their own rescue be required to pay for it?  If so, under what conditions: if the rescue cost is at or above a certain threshold amount? Even if the cost of the rescue was minimal?  Should rescuees be charged a flat fee determined by state statute or should they have to pay for actual costs expended on their behalf?  If charge-for-rescue policies are implemented, what are the potential consequences?  Search and rescue organizations have issued statements on charging individuals for their rescues with many of these questions in mind.

Search and Rescue Organizations’ Positions on Charge-for-Rescue Policies


In light of increasing media and public attention to SAR activities and consequently the pressure to hold certain individuals liable for their rescues, many organizations involved in SAR have responded to the ‘pressure to punish’ in personal interviews and formal position statements.  There is virtual unanimity among SAR organizations and their members that SAR services should be provided at no charge regardless of the circumstances.


In a 2005 report, the American Alpine Club argued against charging for SAR services for a number of reasons.  First, with respect to the National Park Service, rescue costs are a small percentage of the organization’s budget (0.15 to 0.2%).  More generally, SAR services involve very little tax payer money, as the services are usually provided by volunteers, the military (which does not charge, even if state statute permits it), or by climbing rangers who are funded by climber fees (e.g., climbers must purchase a permit to climb certain peaks--$30 to climb Mt. Rainier, $200 to climb Denali).  The American Alpine Club further argues that charging for rescues is contrary to government policies and could create unanticipated expenses if law suits are filed.


The Mountain Rescue Association has issued a position statement opposing charge-for-rescue policies.  It refers to its long-standing purpose and tradition of being a volunteer organization, and it emphasizes accountability through educative means.  The Mountain Rescue Association believes that rescue situations should be minimized by providing outdoor recreation participants with the proper education and training, so that they can manage the risks involved in their activities.  Finally, the Mountain Rescue Association implies that individuals may delay calling SAR if they fear they may be charged for the services, and delayed calls could result in more danger (in quantity and magnitude), injuries, or even deaths (http://www.mra.org/about/mra_faq.php, last accessed December 4, 2008).  Currently, none of the 85-plus Mountain Rescue Association teams charge for the services they provide.


The U.S. National Search and Rescue Plan establishes domestic and international rescue policies for federal agencies, including the National Park Service, the Coast Guard, and the Federal Emergency Management Association.  On behalf of the membership agencies, the SAR Plan opposes charging for rescues.  Similarly, the United States military views SAR missions as valuable training and will not, under any circumstances, attempt to recover costs from individuals who receive its services [http://www.uscg.mil/hq/cg5/cg534/manuals/Natl_SAR_Plan(2007).pdf, last accessed December 4, 2008].

The National Park Service has an internal policy against charging for rescues within its boundaries.  Notably, it has evaluated the cost of rescue services and considered charge-for-rescue policies several times since 1940 (Shimanski, n.d.).  The evaluations typically have resulted from expensive rescues on Denali.  Most recently, in 1998, the most expensive rescue in the history of the National Park Service was carried out.  Two British climbers were rescued from an altitude of 19,000 feet on Denali via helicopter; the cost of the rescue was $221,818.  This rescue occurred a few days after a high profile rescue of several climbers on Mt. Rainier.  In response to an Alaskan senator’s attempt to pass a bill that would mandate a review of SAR costs on Denali, the American Alpine Club raised a number of issues.  First, following a 1994 evaluation of the same issue, the National Park Service advised against charging for its rescues.  Second, a possible consequence of charging individuals for their rescues is that a legal duty to rescue might be created, raising liability issues with the Park Service.  Third, the number of rescues on Denali has declined over time, in part because of education initiatives that were sponsored by SAR organizations (Shimanski, n.d.).


Like SAR organizations, individual members of SAR teams also are vehemently opposed to charging for rescue services under any condition.  For example, Josh Frieseman, a SAR team member in Colorado, has posted on several threads on 14ers.com stating his opposition to charging for rescues (http://14ers.com/phpBB3/viewtopic.php?f=19&t=16312&p=191520#p191520, last accessed December 4, 2008). Also, in an interview following a rescue mission carried out on Mt. Hood, one of the veteran SAR members involved in the mission provided some detail as to why he and other SAR team members opposed charging individuals for their rescues (Neville, 2006).


In spite of the apparent universal opposition to charging individuals for their rescues even if their own negligence or recklessness created the need for rescue services, there seems to be a trend toward liability for certain individuals and under certain conditions.  Currently, the trend appears to be narrow in scope and location.  The degree to which it will spread or be squashed remains to be seen.  The next section of this paper will examine in greater detail where and under what conditions individuals may be charged for their rescues.

IV.
Formal Shift Toward Individual Liability


SAR generally is fragmented and individuals/organizations that are called upon to conduct or assist in a mission vary by location and circumstance.  For example, the National Park Service oversees SAR missions in its boundaries.  Local volunteers are often summoned for SAR missions on Colorado’s high peaks, Mt. Hood, Denali, and other peaks outside of National Park System boundaries.  The Fish and Game Department oversees most SAR activities in New Hampshire (http://www.wildlife.state.nh.us/Outdoor_Recreation/hiking_safety.htm, last accessed December 4, 2008).  The fragmented nature of SAR organizations might be a factor in why charge-for-rescue policies have been implemented sporadically and against the wishes and recommendations of SAR organizations.  These policies have been enacted in various forums (e.g., state legislature, local practice) and have been enforced in varying degrees.  Case law that directly interprets these policies is largely absent, although some court interpretation of certain laws and doctrines informs the principles behind and potential analyses of charge-for-rescue policies.

State Legislation


Currently, five states have legislation that allows individuals to be charged for their rescues under certain circumstances.  Oregon passed the first law, effective on January 1, 1996.  The law is broad, allowing individuals to be charged for their rescues if “reasonable care was not exercised” or if the individuals involved had violated a law.  The maximum fine is $500 per person or the total cost of the rescue for the group; no exceptions are listed (O.R.S. § 401.590).  In 1999, Hawaii and New Hampshire passed similar legislation.  Like Oregon’s law, New Hampshire’s is broad in scope.  It permits individuals who “recklessly or intentionally create situations requiring an emergency response” to be charged up to $10,000.  No exemptions are provided.  New Hampshire passed its law in response to hikers climbing the state’s peaks and then calling on SAR because they were too tired or unmotivated to descend (RSA 153-A: 24.)

Hawaii’s statute is comparatively narrower in scope.  It provides that people may be charged for SAR services if they display “intentional regard for the person’s safety,” including “intentionally disregarding a warning or notice.”  The maximum charge imposed cannot exceed the cost of the rescue services.  No exceptions are listed, and the statute specifies that the charges are applicable to the person’s estate, guardians, or other responsible parties (H.R.S. § 137-1). 

In 2002, Idaho passed its first law allowing certain persons to be charged for SAR services; in 2003, it modified the law.  The current statute is narrow, allowing for individuals to be charged if they “knowingly enter” a closed area.  The maximum cost imposed is $4,000 per incident.  Persons under the age of 18 are exempt, as are persons who are authorized to be in the closed area (I.C. § 6-2401).   Finally, California passed legislation in 2005 allowing individuals to be charged for rescue services if they “intentionally, knowingly, and willfully” enter a closed area.  Similar to Idaho’s statute, California’s law (West's Ann.Cal.Gov.Code § 53159) exempts individuals who are authorized to be in the closed area.  The maximum fine is $12,000 per violation. 
To date, all disputes over search and rescue cost recovery have been resolved outside the court system.  At least one state, Colorado, assumes the right to charge individuals under certain circumstances for their rescues.  This practice, along with the complete absence of lawsuits against individuals to recover SAR expenses, suggests that the absence or presence of state legislation has little bearing on whether individuals can or will be charged for their rescues.  When individuals receive bills, many pay them without dispute, and the ones who cannot or will not pay them have not been pursued.  Notably, most efforts to charge individuals have been made by local sheriffs, not the rescue organizations, themselves.  Local charge-for-rescue policies will be examined further in the next section.

Local Charge-for-Rescue Policies


Although the remaining 45 states do not have legislation that explicitly allows for recovery of expenditures for SAR services, some local jurisdictions have issued bills charging people for their rescues.  Indeed, in Colorado, a local sheriff has charged a few individuals for rescues they necessitated as a result of their own negligence.  This sheriff has made public his policy of billing individuals for their rescues (Rappold, 2005).  Also in Colorado, the Golden Fire Department charged a Kansas rock climber for services it rendered on the climber’s behalf.  The man charged was rock climbing in Clear Creek Canyon, approximately eight miles outside of Golden.  He injured himself and contacted SAR.  The sheriff dispatched the Golden Fire Department, so the local SAR team did not assist the climber.  Because fire department personnel went outside the jurisdiction of Golden, the fire department charged the climber for assistance it provided, which was in excess of $5,000.  After much debate and widespread opposition among SAR teams for charging the climber, the parties settled for payment of ten percent of the cost (http://www.14ers.com/phpBB3/viewtopic.php?f=1&t=6732&p=69381#p69381, last accessed December 4, 2008).

San Miguel County, an area in Colorado that attracts a lot of extreme skiers and mountain climbers, sees rescues that are costly because of the nature of the location.  The Sheriff’s Office has sent SAR bills to individuals, typically for ‘extra’ expenses (e.g., helicopter rentals) (Rappold, 2005).  For rescues in Garden of the Gods, a well-known location in Colorado that attracts local hikers and rock climbers and tourists from all over the world, police often write tickets for $50 to $500, as most rescues occur on a rock where there is a sign warning people not to climb.


Notably, Colorado has legislation that provides for SAR funding from a surcharge attached to hunting and fishing licenses.  Also, the Colorado Outdoor Recreation Search and Rescue (CORSAR) card was established as a means by which individuals could donate to local SAR teams [Section 33-1-112.5 CRS (2001)].  People can pay $3 annually for the CORSAR card (online or at stores like Wal-Mart), or they can pay $12 for a five-year card.  Some have suggested that possessing the card is insurance against being charged for SAR services, but Frieseman and other SAR members have stated that the card is not insurance; it is a donation to SAR that will defray costs and help to maintain the cost-free nature of the services (http://14ers.com/phpBB3/viewtopic.php?f=19&t=16312&p=191520#p191520, last accessed December 4, 2008).


There has been little publicity on the degree to which the five states with charge-for-rescue statutes have enforced their laws.  Generally, with the exception of New Hampshire, there likely has been little enforcement of the statutes, as SAR services are carried out at the local level, and local SAR teams and their members oppose charging for their services.  In New Hampshire, the Fish and Game Department oversees SAR services.  This Department also initiated the legislation in light of the perception that individuals were needlessly using SAR services.  Thus, it seems probable that enforcement of the New Hampshire statute has occurred more so than in the other four states.  The relatively recent passage of state statutes along with some local practices of billing people for their rescues, formal reviews of SAR costs (e.g., NPS review of rescues on Denali), and heightened media attention to and public interest in dramatic rescues that occur at high altitudes collectively suggest that charge-for-rescue policies are a relevant contemporary issue that will continue to generate discussion.

Case Law


One of the philosophical arguments in support of charge-for-rescue policies maintains that individuals who negligently or recklessly cause a need for SAR services should be accountable for their behavior.  In most states, this argument does not trump the free nature of public service.  Firefighters, SAR team members, and other emergency service responders assume inherent risks when they volunteer or assume a paid position in these roles.  If those risks come to fruition, they are not able to sue the person or people responsible for the situation that created the injury or fatality.  The government is even more removed from the situation and also cannot sue (in most states) for economic damages incurred, as the definition of the public service includes its cost-free nature.  

Existing laws and policies create liability under certain circumstances for individuals who require emergency services.  If individuals are engaging in illegal activity, the free public services doctrine does not make them immune from criminal or civil liability for their behavior.  This doctrine and its principles found in tort law principles are limited to barring recovery by governmental agencies for costs associated with public services.  Similarly, if individuals knowingly or maliciously initiate a false distress call for emergency services, they are not protected by the free public services doctrine or related tort law principles and likely will be charged for the services rendered on their behalf.  Virtually every state has a variation of this provision in its legislation.
So far, there is no case law involving disputes over whether an individual or group should have to pay for SAR services.  Extant case law is related to the rescue doctrine and the fireman’s rule.  The rescue doctrine states that individuals who are injured or killed in the course of rescuing another can sue for damages (Kletter, 2008; Heidt, 2007).  The fireman’s rule limits the rescue doctrine in that it prohibits public servants who are performing rescues in the course of their duties from receiving compensation for injuries they sustain (Kletter, 2008; Heidt, 2007).  Courts’ interpretations of these doctrines generally have upheld their meanings [Gottas v. Consol. Rail Corp., 623 N.E.2d 1244, 1246 (Ohio Ct. App. 1993); Moody v. Delta W., Inc., 38 P.3d 1139, 1142 (Alaska 2002); Calvert v. Garvey Elevators, Inc., 694 P.2d 433, 438 (Kan. 1985); Restatement (second) of Torts § 314 (1965)].

The body of case law upholding the fireman’s rule suggests that governmental organizations should not be able to sue for costs of services they render.  First, just as individuals who need to be rescued do not owe their rescuers a duty of care, they do not owe the government this duty, either.  The rescuer and the government assume physical and economic risks when they decide to assume their jobs and provide the public services, respectively (Krauss, 2007).  Second, the government as a tort plaintiff is even more removed from the situation requiring the public service than the public servant is, making proximate cause questionable.  Finally, economic harm without physical damage (as is the case with public services) typically is not recoverable.  Similarly, if the purpose of the public service is to provide assistance or relief in emergencies, one might argue that there is no economic harm in using the services for the functions for which they were created (Krauss, 2007).

In conclusion, although there seems to be a slight legal trend toward charging individuals for their rescues under certain circumstances, opposition to these policies remains widespread.  Importantly, opposition is virtually unanimous among individuals and organizations with the greatest stake in enforcing these policies, which makes their actual usage even rarer than their legal presence.  Because of the history of SAR as a volunteer effort conducted in the spirit of community and camaraderie and because of the desire among participants to maintain the spirit in which it was created, it seems unlikely that a drastic increase in charge-for-rescue policies will occur, even in light of seemingly more punitive public attitudes toward individuals who need SAR services.  On a more practical level, many SAR organizations and their members fear other potential effects of these policies, as well.  This paper will now turn to a discussion of some of the possible implications of charge-for-rescue policies.

V.
Implications of Charge-for-Rescue Policies


To some individuals who support holding people who necessitate their own rescue liable for their behavior by charging them for SAR services, the bill for services will serve the desired functions of accountability, specific deterrence (those people will not put themselves in harm’s way by taking needless risks or engaging in irresponsible behavior again), and/or general deterrence (if people know they could be charged for SAR services, they will not take ‘stupid risks’ that will result in their needing to be rescued).  As with most laws and policies, creating legal liability among certain individuals for costs associated with SAR services will have many effects, some of which are unintended.  The potential unintended outcomes of charge-for-rescue policies are many and include legal consequences, practical effects, and philosophical ramifications.  

Erosion of the Free Public Services Doctrine


Legally, the links between the free public services doctrine and tort law may become undesirably tenuous if policies like charging for search and rescues are implemented.  Public services, by definition, are free.  There are strong legal foundations in tort law that individuals are liable for their negligent behavior only for proximate harm (Krauss, 2007).  When a person’s negligence necessitates public services like search and rescue, the costs of the provisions rendered are too indirect to be considered proximate harm.  


Similarly, if one argues that it is acceptable to diminish the free public services doctrine in the name of accountability, one may also argue that the fireman’s rule should also be weakened or eliminated.  [The fireman’s rule, rooted in common law, is a doctrine based on assumption of risk.  That is, citizens do not owe public service agents (e.g., firefighters, law enforcement officers, paramedics) a duty of care, generally barring these agents from suing individuals for injuries or deaths they sustain in the course of their duties.  Public service agents assume the risks inherent in their jobs.]  Indeed, the same principle—that individuals should be held accountable for harm they cause regardless of existing legal precedent that establishes otherwise—could be applied to an argument that assumption of risk is not an appropriate defense to tort claims brought by public service agents against negligent citizens.  These types of arguments endanger longstanding legal doctrines that define the appropriate role of government in public services provisions to its citizens (the free public services doctrine) and prevent a large body of lawsuits that could emerge from the erosion of the fireman’s rule.  

Effects on SAR Organizations


Members of SAR teams and organizations and the organizations, themselves, put forth a number of reasons justifying their position against charge-for-rescue policies.  Lloyd Athearn, Deputy Director of the American Alpine Club, argues that, “charging for search and rescue transforms a public safety activity that is principally about saving lives into a business decision—with many unanticipated consequences” (2005, p.8).  One such effect about which he is concerned is the potential for government agencies to become involved in costly lawsuits.  This possibility is plausible, particularly in cases that are complex, occurred over a longer period of time, and involved a lot of people (these cases are most likely to be cost-intensive and lead to legal efforts to recover expenditures); such cases will involve large expenses in the investigation, acquisition of evidence and witnesses, and other activities involved in attempting to prevail in a lawsuit.  


Both the American Alpine Club and the National Park Service have stated that charging for rescues will create a legal duty to rescue, thereby increasing governmental liability.  Should a legal duty to rescue be created, it may have the undesired effect of increasing the numbers of injuries and deaths.  Whereas rescuers are free to use their judgment with respect to whether to rescue, services to render, when to desist from rescue activities, and when to change the nature of the activity from a rescue to a recovery without consideration of legal consequences, their discretion may be minimized if a legal duty to rescue exists, causing them to take unnecessary or dangerous risks that they otherwise would not have taken.  Rescuer discretion is a fundamental part of the institution of SAR—numerous conferences and training programs, symposiums, and other opportunities exist to enhance rescuer safety (Shimanski, n.d.).  Such discretion should remain internal and independent and should not be subject to external legal pressures that have no bearing on the situation at hand. 


Several members of SAR teams throughout the United States have expressed concern that if individuals know that they can be charged for their rescues, they will either delay calls for help or not call upon SAR at all (Neville, 2006).  Delays or failures to contact SAR may lead to more injuries (in number and in magnitude) and deaths.  Delayed calls also may create additional hazards for SAR teams (e.g., deteriorating weather conditions, more dangerous terrain if the person in need climbs or descends into a more precarious location attempting to self-rescue before calling SAR)  that would not have been present had a call been made earlier.  Arguably, individuals whose negligence (e.g., lack of knowledge, under-preparedness) contributed to the predicament that necessitated SAR services will be the most likely to avoid calling for help.  It is these individuals who are the least likely to be able to successfully rescue themselves.

Other Effects of Charge for Rescue Policies

There are a number of legal, economic, and practical reasons that individuals and SAR organizations oppose charging individuals for their rescues.  Even if these concerns were demonstrably invalid, much opposition likely would remain, because fundamentally, the individuals who participate in SAR activities do so out of a desire to help fellow outdoor enthusiasts and human beings in need.  To charge for SAR services defies the very purpose for their existence.  


In a similar vein, to charge individuals for their own rescues would diminish the spirit of outdoor recreation.  Outdoor recreation, by nature, involves risk-taking, pushing one’s limits, and using one’s judgment to make decisions.  The nature and degree of the risk vary by circumstance, but there is inherent risk involved in all outdoor recreation.  What is common sense to one person may completely elude another with less knowledge and experience, and what seems like ‘not that big of a deal’ may seem like fool’s thinking in a hindsight evaluation, after the consequences have played out.  Charge-for-rescue laws and policies will lead to judgments in an ‘armchair or Monday-morning-quarterbacking’ kind of way.  Identifying mistakes and errors in judgment are always easier after-the-fact, and there is often disagreement (even among experienced outdoors people) over culpability in outdoor-related disasters.  General opposition to risk-taking and the sentiment that ‘“stupid” risk-taking mandates accountability’ among the general public do not justify sweeping legal or policy changes that defy the very nature of the outdoors spirit.


Finally, charge-for-rescue policies do not get at the root of the problem.  As Charles Shimanski and others argue, educative initiatives are necessary to provide people with information to make sound decisions.  Although no formal research was conducted on the effect of a 1995 education initiative on Denali, there was a sharp decline in accidents on the mountain in the years following the initiative, suggesting that such efforts can be successful.  Numerous sources of information are available to individuals of all abilities and interests, including public speakers, instructional videos, and seminars and skill building (REI offers seminars on winter camping, snow shoeing, cross country skiing, avalanche risk, GPS navigation, and more).  Several months before backpacking the Grand Canyon, individuals are required to register for a permit and, when they do this, they receive a video about what to expect, risks that are specific to a canyon expedition, and recommendations about equipment, food, and water to carry.  

Places with a high concentration of outdoor recreational opportunities should have equipment available to rent at minimal cost.  For example, at the base of Mt. Rainier, Whittaker Mountaineering has all of the necessary equipment (e.g., mountaineering boots, sleeping bags, crampons, ice axes) available to rent.  Some of the reputably dangerous peaks and the mountains that attract a large number of climbers require the use of radios and/or avalanche beacons.  Helpful information should be provided at logical and important points like trailheads and shelters along trails.  Longs Peak, a popular 14,000 foot mountain in the Front Range in Colorado, attracts numerous tourists every summer, in part because of its location in Rocky Mountain National Park.  The trailhead remains accessible year-round.  During the months when the mountain has snow, the back section of it increases in difficulty from a class three to a class four.  (“Class” refers to the technical nature of a hike or climb; shifting from class three to class four involves a change from scrambling up loose rock to a more technical climb on steep snow slopes, requiring an ice axe, crampons, and possibly a rope).  A sign is posted at the trailhead warning climbers that the mountain, at this time, is technical.  Such information could be life-saving for tourists in the early spring or late fall who have heard of Longs Peak and want to climb it, assuming it is simply a long hike in a national park. Other forms of assistance that may minimize unnecessary hazards in the outdoors include rangers walking around at base camp locations on major peaks; posted weather forecasts and fire hazards; well-marked and maintained trails in tourist locations; and available personnel to answer questions or address concerns with individuals who appear to be unprepared.  

VI.
Summary


This paper has examined liability for individuals who necessitate SAR services.  It focused on this issue in the context of the free public services doctrine and related tort law principles.  It considered the history of search and rescue organizations and how the history of search and rescue has evolved into current opposition against charge-for-rescue policies.  The paper then discussed existing legislation and local policies relating to individual liability for SAR services.  Some case law that informed this legislation was reviewed.  Finally, this paper explored possible implications of charging individuals for their rescues when their negligence caused the need for the service.


Charge-for-rescue policies are a bad idea.  The spirit in which they are and would be created is undesirable.  Their possible effects on SAR as a public service are virtually all negative, and they fly in the face of what the organizations stand for.  Legally, there is no basis for these policies.  The government has no legal cause to be a plaintiff in cases where it is attempting to recover economic losses associated with services whose very purpose is to provide assistance to individuals in need, regardless of the cause.  Finally, charging individuals for their rescues is analogous to the devolution of baseball from an American pastime into a business—it is contrary to the symbolism and spirit of the outdoor culture just as baseball as a business is contrary to the ‘love of the game’ that made it so desirable to American citizens at one time.

According to Jim Whittaker, the first American to summit Mt. Everest:


If you aren't living on the edge, you're taking up too much space.  It has nothing to do with thrill seeking.  It's about making the most of every moment, about stretching your own boundaries, about being willing to learn constantly and putting yourself in situations where learning is possible--sometimes critical to your survival.  Being out there on the edge, with everything at risk, is where you learn--and grow--the most." (Jim Whittaker) If you aren't living on the edge, you're taking up too much space.  It has nothing to do with thrill seeking.  It's about making the most of every moment, about stretching your own boundaries, about being willing to learn constantly and putting yourself in situations where learning is possible--sometimes critical to your survival.  Being out there on the edge, with everything at risk, is where you learn--and grow--the most." (Jim Whittaker)If you aren't living on the edge, you're taking up too much space.  It has nothing to do with thrill seeking.  It's about making the most of every moment, about stretching your own boundaries, about being willing to learn constantly and putting yourself in situations where learning is possible--sometimes critical to your survival.  Being out there on the edge, with everything at risk, is where you learn--and grow--the mostIf you aren't living on the edge, you're taking up too much space.  It has nothing to do with thrill seeking.  It's about making the most of every moment, about stretching your own boundaries, about being willing to learn constantly and putting yourself in situations where learning is possible--sometimes critical to your survival.  Being out there on the edge, with everything at risk, is where you learn--and grow--the mostIf you aren’t living on the edge, you’re taking up too much space.  It


has nothing to do with thrill seeking.  It’s about making the most of 


every moment, about stretching your own boundaries, about being 


willing to learn constantly and putting yourself in situations where


learning is possible—sometimes critical o your survival.  Being out 


there on the edge, with everything at risk, is where you learn—and


grow—the most.
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� Glissading refers to the act of sitting on one’s bottom and sliding down a snow slope.  It is common jargon among mountain climbers and other outdoor enthusiasts.


� For the details of Talus Monkey’s ordeal, go to �HYPERLINK "http://www.14ers.com"�www.14ers.com�.  There is a hyper link on that page (“in memory of David Worthington”).  That link provides details of Worthington’s life, climbing experience, and death as it played out in the 14ers community.  
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