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Introduction


One of American public administration’s most enduring folktales is that of President Harry Truman’s last day in the White House, in January of 1953.  His successor was to be Dwight Eisenhower, who had never before held elective office, and whose last government job had been that of Supreme Commander of the allied military forces that won World War II in Europe.  

As Truman looked around the Oval Office, and at the desk from which he had led his nation to global victory in that war, he offered a prediction of what Eisenhower’s first days at that desk would be like.  “He’ll sit here and he’ll say, ‘Do this! Do that!’ And nothing will happen. Poor Ike-it won’t be a bit like the Army. He’ll find it very frustrating” (Neustadt, 1990).


Truman himself was a combat veteran of World War I.  Thus he could appreciate the dramatic distinctions in mission, mindset, and organizational culture that distinguish civilian agencies from the military services.   He could also understand their similarities – a principal one being that sometimes there is almost no working relationship between an organization’s written policies, plans, and procedures, and the way it actually functions in crisis situations.

That is why this paper on the legal aspects of multi-agency disaster management opens with the Truman story.  For administrative government’s response to the natural disasters plaguing the United States in 2005 fully exemplified both of these phenomena.  Especially with regard to Hurricane Katrina, the news media reported a situation characterized by role confusion between civilian and military organizations; and between federal, state, and local governments over which institutions had the responsibility, authority, and capability of doing what, where, and when.  Further, as the full force of the disaster descended on the agencies charged with responsibility for managing it, the response plans they had crafted to manage the situation began to collapse, just as surely as the relay towers on which their failed communications systems had depended.
Examination, Diagnosis, and Prescription for More Effective Inter-agency and Intergovernmental Disaster Management.
The purpose of this paper is to focus on one particular set of impediments to interagency and intergovernmental disaster management – that of a fundamental culture clash between different government institutions that – in an ideal world – should cooperatively share responsibility for the management of crisis situations.  As will be shown, problems with agency responses to Hurricane Katrina are but symptoms of a much deeper, pre-existing, and substantially unresolved set of conflicts – within and between agencies at the same level of government, and between agencies at different levels of government as well.  
As used in this paper, culture means “a network of learned patterns of thought and behavior among members of a social group by which they understand and relate to themselves, eachother, other groups, and their environment” (Burton, 2002).  Building on this definition, organizational culture refers to the phenomenon of  an organization such as a  government agency, private firm, or religious society inculcating its norms of thought and behavior into its constituent members so pervasively that they come to perceive and interact with their world almost exclusively within the context of those organizational norms.  Culture clash occurs when external circumstances (e.g., a large scale disaster in the case of government agencies, or the merger of two or more private firms in the business context) compel organizations with disparate organizational cultures to interact with each other in a way that appears to threaten the primacy and legitimacy of their respective norms (Veiga, 2000).  Thus, organizational culture clash can be and often is a major obstacle to cooperative management of disasters.  
Starting with news media accounts of government responses to Hurricane Katrina, this analysis begins with a closer examination of structural impediments to cooperative interagency and intergovernmental disaster management.  We will see that these impediments are rooted in law, policy, and organizational culture that predate 2005’s succession of disaster management missteps.
Based on this exam and diagnosis, most of the rest of the paper is a prescription for enhancing cooperative interagency and intergovernmental management of disasters, whatever their cause.  The prescription is for a mapping device that integrates steps in the all-hazards model of disaster management with the constitutional sources of authority empowering government agencies to take those steps.  It identifies points in a cross-impact matrix comprised of constitutional authorities and positions in the all-hazards management cycle at which examples of organizational culture clash are most likely occur.  It then provides some recommendations on how the potential for such conflicts may be transmuted into cooperative management protocols.
Given its time and space constraints, this analysis is broadly illustrative rather than exhaustive, and recommends avenues for further inquiry rather than trying to follow them all to their endpoints.  Like the “on the ground” recovery from Hurricane Katrina along the Gulf Coast, a complete examination of why governmental responses to this disaster were found lacking and what remedial steps ought to be taken will require much more time and effort.   It will take just as much time and the same kind of effort as that expended by the nonpartisan commission created by Congress to study the terrorist attacks perpetrated on this country in September of 2001.  
As of this writing, unfortunately, Congress has yet to commission a similarly structured, non-partisan inquiry into this equally devastating event.  Both the White House and a select committee of the U.S. House of Representatives have issued their own findings on the Katrina response, but both have also been criticized as being a little too charitable to themselves.  The same is true of congressional testimony by past and present leaders of the Federal Emergency Management Agency and Department of Homeland Security.
What We Think We Know About What Didn’t Work.
Early news media accounts and the analysis of them (e.g., Hollis, 2005; Schneider, 2005) have generally identified four different but related forms of governmental shortcomings in Hurricane Katrina responses – as did the House select committee’s investigation (U.S. Congress, 2006).  The first is institutional incapacity.  That is, administrative agencies at every level of government were neither staffed nor equipped to deal with a disaster of the magnitude visited upon them by Hurricane Katrina.  They were simply overwhelmed by the scope and intensity of the forces unleashed against them.  
Related to the first, a second frequently cited problem is one of infrastructural failure.  Since key elements of the Gulf Coast’s flood control, transportation, and communications infrastructure were neither designed nor built to withstand storm forces as strong as what they encountered, they simply collapsed under the strain.  
Levees, flood walls, and pumps gave way.  Many of the radio relay towers on which governmental communication systems largely depended were blown down.  Cellular phones gradually fell into disuse not only because of a shortage of relay structures, but because their users had trouble finding power sources to recharge them.  
To make matters worse, what state-of-the-art communications technology the Louisiana National Guard did possess that was capable of overcoming these shortcomings (such as satellite phones) had mostly been deployed to Iraq, along with many of its high-profile, flood-capable transport vehicles and nearly half of its troops (Gorman, 2005).  And when the communication systems failed, so too did the ability of government officials to mobilize what public transportation resources did exist to evacuate flood victims who did not have the private means of escaping harm’s way.

Third in this litany of woes were problems with public personnel performance.  Elective and appointive officeholders at every level of government seemed lacking in both the training and experience necessary to coherently discharge their duties.  Initially, the poster boy for this particular problem was former Federal Emergency Management Agency Director Michael Brown, an ex-political campaign operative with no incident command or other field operations experience in disaster management situations of any kind.  Later revelations of communication between Brown and his superiors (including the Homeland Security secretary and the president) did, however, tend to support his assertion that he had done his best to forewarn them and to mobilize what resources were available.  But it nevertheless turned out to be too little, and too late.

Sadly, the presidential tendency to appoint FEMA directors on the basis of political loyalty rather than professional qualifications was one of the very same reasons cited for FEMA’s similarly lackluster response to Hurricane Andrew in Florida in 1992, which made this particular failure of governmental leadership seem all the more egregious (Waugh, 2000, 30).   And while most uniformed first responders – both civilian and military – acquitted themselves honorably and selflessly in the field, there were enough reports of desertion and misconduct among the ranks of the New Orleans Police Department to warrant the resignation of its chief and the initiation of dozens of disciplinary actions (Varney, 2005).

Institutional and personnel incapacity, as well as failures in physical infrastructure, are all problems amenable to fairly straightforward remedies.  Communications, transportation, and flood control infrastructure can be re-engineered and rebuilt to standards necessary to withstand the increasingly powerful storms climatologists are now advising us to expect.  Elected leaders can be better trained in disaster management decision making, and the directorship of FEMA can be restructured to require that its future occupants have a deeper background in emergency management field operations than in servicing political campaigns.
But the more fundamental impediments to cooperative interagency and intergovernmental management of major disasters will not be so easily resolved.  That is because these problems are rooted in divergent sources of constitutional authority, in divergent statutory missions and administrative means, and thus in divergent organizational cultures.

In the context of the Hurricane Katrina response, this problem was exemplified by a meeting between President Bush, Louisiana Governor Blanco, and New Orleans Mayor Nagin aboard Air Force One at the New Orleans airport on September 2, in the storm’s immediate aftermath (Moller, 2005).  The full scope of the disaster was just then coming into focus.  Broadcast and print news media were filled with accounts of New Orleans-area and other frantic Gulf Coast residents either fleeing the region or trapped and helpless; of the FEMA director and U.S. Homeland Security secretary both publicly professing less knowledge of the growing catastrophe in New Orleans than was freely available in televised news reports; and of local and state first responders unable to communicate with each other and thus unable to get the necessary disaster relief personnel and supplies to those most in need (Gorman, 2005).
The subject of this now-historic meeting on the tarmac at Louis Armstrong International Airport was what mix of federal and state/local resources should be deployed when and where, and who should control them.  Specifically, the president reportedly offered to bring the full force of the U.S. military to bear on disaster relief, as a backup to FEMA.   But this he would do only if (Democratic) Governor Kathleen Blanco voluntarily relinquished all command authority in the situation, including control over her National Guard.  When she asked the president if the same requirement was being imposed on neighboring (Republican) Mississippi Governor Haley Barbour as a condition for his state receiving federal military aid, she was told it was not (Millhollon, 2005).

Although news media accounts of this meeting tend to focus mostly on its political implications, there were no doubt humanitarian and logistical ones as well.  Local and state resources were clearly unequal to the magnitude of the task, and the governor had already requested as much federal help in any form as the president could render.  The need was desperate and the uniformed military services were capable of fulfilling it. 
But there was also evidence that the governor was not deploying the resources that were already available to her (National Guard, state law enforcement agencies) as effectively and efficiently as she might have (Lakely, 2005). The president was understandably reluctant to yield command authority over federal troops to a state government leader who had not demonstrated the ability to exercise it judiciously in a crisis situation.  So the condition he imposed on the rendering of military aid was her assent to him as the Commander in Chief exercising the same kind of plenary authority over military deployment in this domestic natural disaster as other federal statutes granted him for responding to civil insurrections or terrorist attacks. 
For her part, the governor had equal cause to doubt whether the federal government leaders – whatever vast resources were at their command – would do any better a job of helping her beleaguered state than she had up to that point.  FEMA’s and DHS’s feckless appointive leadership and its belated, inadequate field responses so far were fast becoming a cruel national joke.  Further,  the U.S. military’s priorities might well not have been the same as hers or those of other state and local elected leaders when it came to deciding what forms of aid to render to whom, when, and where.
Governor Blanco told President Bush she wanted 24 hours to think about his offer and its conditions before making such a decision, or perhaps negotiating some compromise regarding control of the situation.   Upon the president’s return to Washington later that day, however, his staff faxed to her office for her signature a document embodying his original offer and its conditions, as the price of receiving federal military aid.  The governor declined (Millhollon, 2005).
The situation was eventually resolved by an influx of National Guard units from other states in the region, as well as a limited use of uniformed military forces to back up local law enforcement.  But it did point up the need for a closer look at the question of how such situations should be handled in the future.  Emerging from this experience, President Bush left no doubt as to what he thought should be done regarding this particular issue of federalism.  At a speech two weeks later in New Orleans and at a press conference a few days after that, the president called on Congress to give him the authority to use the military for all forms of disaster response (including natural disasters, and including local law enforcement powers) anywhere in the country anytime he deemed it necessary.  He also wanted the ability to use these powers whether the governors of the affected states asked for it and agreed to it or not (Sanger, 2005). 
Mapping Sources of Authority and Emergency Management Functions.


Several factors contributed to the seeming inability of the president and the governor to cooperatively manage the Hurricane Katrina response.  The central thesis of this paper is that one of the most important reasons for the general disconnect over state versus federal authority and over civilian versus military control of the response phase in large-scale disaster situations generally is the lack of a common conceptual framework for understanding the power relationships between government institutions in emergency management situations. 

 The balance of this paper first proposes and then demonstrates the use of just such a framework.  Its purpose is to aid in the conversion of state-federal and civil-martial culture clash into the cooperative management of mass disaster situations.  The basic approach is that of an integrated mapping of constitutional sources of government authority with functions in the all-hazards management model.

Variables Influencing Government Authority.  Several variables affect the determination of how much and what form of authority an institution at any level of government has in the realm of emergency management.  The first is what hazards management function a government is being called upon to perform. 

 In the 1970s, the National Governors’ Association adopted a common framework for describing these functions, in part to facilitate governments of neighboring states coming to each other’s aid in disaster situations.  The four functions, sometimes referred to as phases in the all-hazards management approach, are mitigation (sometimes used interchangeably with "prevention"), preparedness, response, and recovery.  It is collectively described as the all-hazards approach based on the governors’ realization that regardless of the cause of a disaster situation (natural, accidental, or intentional), the similarities are greater than the differences regarding how governments go about lessening the likelihood of human harm from disasters, preparing for their eventuality, responding to their incidence, and recovering from their aftermath (Waugh, 2000, 48-50).

Regardless of whether it is local, state, or the federal government, one generalization that can be drawn from this model of functions is that the public and the legislative branches tend to be more actively involved in decision making regarding mitigation, preparedness, and recovery; while the executive branch assumes and asserts the greatest degree of discretionary authority during the disaster response phase, usually by prior statutory authorization.  So one important factor in discerning which branch of government has the power to do what is by reference to which function in the all-hazards management cycle a government is performing.

Regarding questions of federalism, another variable influencing which governmental institutions have the most authority under what circumstances is the cause of the disaster.    In the disaster management literature, causality is often categorized using terms like “natural” (hurricanes, earthquakes, floods), “technological”  or “industrial” (e.g., oil spills and other industrial accidents), and “terrorist” (Waugh, 2000).  But for the purposes of legal analysis, a little more precision is helpful in illustrating the role of causality in defining authority.  In this paper, the causes of disasters are characterized as “natural”, “accidental”, and “intentional”.  And the category of intentionally caused disasters is further divided into “criminal” (e.g., arson, illegal hazardous waste dumping) and “political” (terrorist acts by domestic dissidents or international agents – the deliberate infliction of mass harm as an attack on the body politic itself).   
The reason for this emphasis on causality is that it has a great deal to do with what level of government will have lead authority in disaster response.  Generally speaking, local and state governments take the lead in planning for and responding to natural and accidental disasters, while intentionally caused ones (especially those attributed to terrorist activity) result in the assertion of almost wholly preemptive federal authority.    It is in these kinds of situations that the president has the sort of plenary authority over incident management that President Bush wanted but that his advisors told him he might not have (absent Governor Blanco’s assent) in the natural disaster that was Hurricane Katrina.
A third variable is the scale of the disaster.  That is, the smaller in scope the incident, the more likely it is to be handled by local first responders (principally municipal police, county sheriff’s departments, and local fire districts).  By contrast, the greater the scope and scale of the disaster, the more likely it will be to call on the resources of statewide organizations such as the highway patrol and National Guard; and – in the case of very large scale events such as Hurricanes Katrina and Rita in 2005 – the  Federal Emergency Management Agency and units of the national armed forces.


Added to these dimensions of all-hazards emergency management phase, scale, and causality is the role of the military in disaster management.  That is, the larger the scale of an intentionally caused disaster, the more likely the president will be – and the more discretionary authority the office of the president has – to rely on the military to restore order and provide for public safety.  Conversely, the greater the role of nature in creating the mayhem, the less discretionary authority to deploy the military to control domestic civil affairs the president traditionally has, although there are no significant statutory restrictions on its provision of logistical support in areas such as search and rescue, transportation, communications, medical assistance, food, and shelter.  In keeping with this generalization, the problematic cases are just the sort the president and the governor of Louisiana faced in New Orleans in the wake of Hurricane Katrina – a very large natural disaster that engendered a certain amount of civil disorder.

Constitutional Ordering and All-Hazards Management.  As noted earlier, one reason for communicative disconnect and resultant institutional culture clash between naturally and accidentally caused disasters on the one hand and deliberately induced ones on the other is that up until now the emphasis has been on the differences in their sources of authority rather than their similarities.  That problem is resolved in the analysis below in two ways: first by focusing on the common constitutional framework under which all use of governmental power in American society is legitimated, and second by characterizing federal anti-terrorism statutes (such as FISA and the USA PATRIOT Act) as intentional disaster mitigation measures.  To do this, it is helpful to begin by reviewing the nature of the constitutional organization of government itself. 

There are several ways of understanding the underlying theories, structures, and functions of the federal and state constitutions of the United States.  Among those scholars have suggested (e.g., Tribe, 1988; Shapiro and Tresolini, 1983), the most relevant one for the purposes of this analysis is that of a constitution as an instrument for the ordering of institutional and individual relationships.  This ordering has two complementary yet opposing aspects: the empowerment of governmental institutions, and the delimitation of their powers relative to other institutions of government and to the citizenry.  The doctrines under which this ordering has traditionally taken place are those of the separation of powers, checks and balances, federalism, and civil rights and liberties.
The United States Constitution achieves this ordering in three ways.  First, in Articles I, II, and III, it established and empowered the three branches of the federal government, and set forth some guidelines describing the contours of the relationship between them (balance of powers, enumerated powers, separation of powers).  Second, certain of its clauses (e.g., commerce, supremacy) as well as Amendments 10, 11, and 14 set forth guidelines for governing the relationship between federal and state governments (federalism).  And third, the first ten amendments—the Bill of Rights— set forth guidelines for governing the relationship between the federal government and individuals subject to its jurisdiction; while the 14th amendment made most of the Bill of Rights applicable to relations between local governments and individuals as well.  Most state constitutions contain similar provisions regarding empowerment and inter-branch relations, hierarchical jurisdictional relations, and civil rights and liberties.
Table 1 (in the following section) depicts a cross-impact matrix integrating the four functions in the all-hazards management cycle and the three basic forms of constitutional ordering.  This integration generates a twelve-cell matrix within which the entire range of institutional relationships and authorities described above can be mapped.  What this suggests is a “legal GIS” system for locating potential sources of either organizational culture clash or opportunities for cooperative management.
This mapping system can be used to perform three functions.  First, it can be employed as a framework for categorizing and cataloguing sources of legal authority in emergency management -- a generic indexing tool for applicable statutes, regulations, and caselaw.  Second, it can also provide an information-gathering checklist for doing case study research on legal aspects of the management of specific disasters.  Since both cooperative disaster management and institutional culture clash happen within the same framework of legal authorities, the matrix makes it possible to both identify a specific locus of either cooperation or conflict, and provide citing information for the sources of law applicable to that particular arena for institutional interaction.  Third, once the specifics of institutional interaction in a number of disaster management cases have been mapped, this same framework can be used as a proactive planning tool, for mitigating culture clash and enhancing the potential for inter-institutional cooperative management in future disasters.
 The model can be applied to either the federal or a state constitution (since state constitutions also order hierarchical relationships between different levels of government).  For brevity and simplicity’s sake, the examples below focus mostly on federal law and questions of federalism.  
The following three sections of this paper will apply this framework sequentially, to naturally, accidentally, and intentionally caused disasters. Again, these examples are merely illustrative rather than exhaustive. In each section below, there is a brief demonstration of how the framework can be used to catalogue sources of legal authority (statutes, regulations, significant caselaw), and to describe past cases in which the potential for institutional culture clash was either exacerbated or mitigated.  Finally, the concluding section of the paper offers some recommendations for using this framework to mitigate organizational culture clash in the future disaster management incidents.
Mapping Institutional Relationships in Natural Disasters.

The 12-cell matrix that is Table 1 has within it a few acts of Congress and federal court decisions exemplifying in specific terms the various forms of institutional action and interaction that have occurred in the management of natural disasters like hurricanes.
[Table 1 here]

  The statutory citations are to some of the federal laws implicated in the Hurricane Katrina case.  In order to demonstrate how this framework can be more broadly applied, it also contains citations to a few court decisions arising out of government attempts at the management of storms of similar magnitude in the past – decisions interpreting points of law that may well become sources of contention in the ongoing recovery from Hurricane Katrina.
Culture Clash Within FEMA.  Column A of the matrix in Table 1 is labeled “Intra-governmental relationships: Inter-branch, Inter & Intra-agency”.  Intra-agency refers to the kind of dynamic that may well have been at work within the Department of Homeland Security and within FEMA itself, regarding the latter’s capacity to prepare for and respond to natural as well as intentionally caused. 

 When former FEMA director Brown gave testimony before a select congressional committee investigating the Katrina response, he spoke in terms that strongly underscored the working premise of this paper:
"There was a cultural clash that didn't recognize the absolute inherent science of preparing for a disaster," he told the Senate Homeland Security and Government Affairs Committee. "Any time you break that cycle ... you're doomed to failure."  He added: "The policies and decisions implemented by the DHS put FEMA on a path to failure" (Jordan, 2006).

This same news account of Michael Brown’s testimony also reported that 


Brown, who quit under fire as chief of the Federal Emergency Management Agency just days after the storm hit, said FEMA's mission was marginalized when it was swallowed by the newly created Homeland Security agency (Jordan, id.)

DHS Secretary Chertoff then categorically denied that this was true.  But FEMA’s institutional history lends some credence to Mr. Brown’s observations.

News stories such as these give the impression that problems with

 FEMA’s mission focus are of recent vintage, occasioned by the agency’s placement within the recently created Department of Homeland Security.  But according to a comprehensive external evaluation of FEMA performance completed by the National Academy of Public Administration in 1993, even then FEMA was already suffering from a deeply rooted internal identity crisis (NAPA, 1993).


From the time of its creation by presidential executive order in the late 1970's, FEMA was beset by its own internal organizational culture clash.  The agency was bifurcated from top to bottom into two separate divisions that were largely independent of each other: the National Preparedness Directorate (primarily oriented around civil defense and national security functions); and the State and Local Programs and Support Directorate (set up to assist state and local governments in working with natural disasters).  The former was very much a Hamiltonian “top-down” division that held information closely and tended to pre-empt local authorities in its planning processes; while the latter was much more a Jeffersonian “bottom-up” division in its relationships with state and local government, and placed much more emphasis on cooperative management and stakeholder involvement in disaster planning (NAPA, 1993).

Not surprisingly, then,  the organization as a whole found itself limited in its ability to respond rapidly and effectively to large-scale natural disasters when they did occur.  FEMA responses to Hurricane Hugo, the Loma Prieta earthquake near the San Francisco Bay Area in 1989, and Hurricane Andrew in 1992 all pointed up the need for the organization to substantially refocus its attention to natural disaster planning and response, and to reorganize its internal functions to better achieve that mission.  
The 1993 NAPA report included just such a recommendation, advising that FEMA needed to “shift the emphasis from national security to domestic emergency management using an all-hazards approach” (NAPA, 1993).  Another scholarly analysis from the same period included the observation that FEMA needed to “demilitarize itself” in order to be better able to respond to natural disasters, else it would continue to fundamentally fail to meet congressional and public expectations (Styles, 1994).

President Clinton sought to do just that, with the appointment of James Lee Witt as FEMA’s new director in 1993.  Witt had been emergency management director for the state of Arkansas when Clinton was its governor, and he quickly brought that knowledge and experience to bear on a fundamental reorganization of FEMA’s internal structures and functions.  As a result, the agency is widely recognized to have become much more effective in assisting states in planning for and responding to natural disasters during the late 1990s.  

However, when Congress created the Department of Homeland Security in response to the terrorist attacks of September 11, 2001, it included FEMA among the dozens of federal agencies reorganized into DHS.  As a subordinate agency within a newly created cabinet-level department, the FEMA director ceased to be a member of the president’s cabinet, and the agency also lost direct control over its budget. 

More seriously, its mission was once again reoriented away from natural disaster response and predominantly in the direction of national security threats such as terrorism.  The internal organizational culture clash between top-down national security directives and bottom-up natural disaster planning and response re-emerged, but this time with an even heavier emphasis on the former.  Career natural disaster professionals left the agency in large numbers, and inexperienced political operatives were once again appointed to lead it (Hollis, 2005).

Within the constitutional framework for all-hazards management in Table 1, the two principal statutes generally governing FEMA activities – the Stafford Act and the Homeland Security Act – are  located in cells A-1 through A-4, since both statutes define as well as delimit FEMA authority through all four disaster management phases.

Role of the Military in Natural Disaster Response.  As described earlier, two other critical sources of culture clash in the Katrina response were between state versus federal executive control over governmental response, and over what the role of the military ought to be.  President Bush evidently linked the two by conditioning military aid on the governor relinquishing operational control to the federal executive branch. 
 Here again, causality plays a critical role.  Regarding intentionally caused disasters like terrorist attacks and civil insurrection, Congress has empowered the president to take whatever actions are necessary in order to restore “domestic tranquility”; and to use whatever forces are at his command, including the military.  But in natural disaster situations, that authority is more limited.  The principal limitation Congress has imposed on domestic military deployments in the absence of criminal or terrorist intent is the Posse Comitatus Act, which Congress enacted in 1878 to curtail the discretionary use of the military for domestic law enforcement in the Reconstruction-era South (Banks, 2004). 
 This statute may have been adopted at least in part to counter another federal law of even more ancient vintage: the Insurrection Act.  Some sections of this law date back to 1792, when Congress authorized President Washington to deploy the U.S. Army to quell the Whiskey Rebellion in rural Pennsylvania. It empowers the president to use military force as needed to put down large-scale violent attacks on civil authority; and was most recently used by the first President Bush to end a race riot in Los Angeles in 1992 (Banks, 2004).  
Neither the Posse Comitatus Act nor the Insurrection Act were invoked in the response to Hurricane Katrina, although both framed the arena within which the second President Bush and Louisana Governor Blanco met to negotiate operational control of the Katrina response and the use of federal (as distinguished from state national guard) military forces in the hurricane’s aftermath.  This is why citations to both statutes are located in cell B-3 of Table 1.  

All the Posse Comitatus Act does is to curtail the use of the military for civilian law enforcement, which can be worked around through deputization or by temporarily putting federal military forces under state national guard command.  Regarding the Insurrection Act, reports of looting, violent crime, and hostile fire directed at first responders in New Orleans were never well documented enough to distinguish them from wildly inflated rumors.  Thus it never became possible to tell whether such behavior actually rose to a level that would have given the president a basis for invoking the Insurrection Act and deploying federal troops for law enforcement activities.  
With the single exception of law enforcement, however, nothing in the Posse Comitatus Act or any other federal statute precludes the president from using the military to provide whatever level of emergency evacuation logistics, life-saving medical care, or other form of humanitarian assistance a natural disaster situation appears to require.  
Federalism, Civil Liberties, and Natural Disaster Recovery.  Some other aspects of governmental responses to and recovery from coastal weather-related disasters have created federalism-based as well as government-individual disputes in the past, and the same is happening now during recovery from the Katrina experience.   One such issue is the disposal of toxic and hazardous debris.  
For instance, in the recovery phase from Hurricane Betsy in 1965, the Army Corps of Engineers deposited such refuse in the City of New Orleans’ Agriculture Street landfill, which was then later declared a Superfund site under the Comprehensive Environmental Response, Cleanup, and Liability Act (CERCLA). Under the federal disaster management statute applicable at the time, the federal government was immune from suit for monetary damages associated with problems created by its recovery efforts; the Stafford Act as amended continues to assert such immunity from civil liability for federal agencies and employees engaged in disaster relief.  
But under CERCLA, the federal government does remain liable. Forty years after Hurricane Betsy and the deposit of its toxic detritus in a New Orleans landfill, this tension between the Stafford Act and CERCLA was still the subject of litigation in U.S. v. New Orleans, concerning who should bear responsibility for what cleanup costs.
Another federalism issue illustrating the financial aspects of natural disaster recovery concerns reimbursement for rebuilding costs.  After Hurricane Iliki devastated much of the Hawaiian island of Kauai in 1992, FEMA provided the state of Hawaii with emergency funding for the reconstruction of key public facilities such as schools and hospitals, then awaited reimbursement from the state’s private insurers.  However, the insurance companies refused to reimburse the state for the full costs of reconstruction; and Hawaii decided to settle for the lesser amount rather than litigate for the remainder.  
FEMA thereupon sued Hawaii for the balance due.  But in Hawaii v. FEMA, a federal appeals court eventually held that Hawaii was not liable to FEMA for more than the amount the state was able to collect from its insurers.  Since both this case and the U.S. v. New Orleans decision involved disputes between the federal government and state or local authorities, they are both charted at cell B-4 of the Table 1 matrix, since they involve federalism issues associated with recovery.
Finally, there is a great deal of discussion at present concerning the restoration of wetlands along the Gulf Coast, as well as the possibility stringent new land use regulations for the control of destructive land development in these natural barriers to storm surges.  However, when the state of South Carolina enacted legislation strictly limiting barrier land use in order to prevent erosion and better protect its coastal mainland, the U.S. Supreme Court ruled in 1992 that since the plaintiff landowner had acquired barrier island property with the intent to develop it prior to comprehensive coastal land use regulation having been adopted, the state owed him compensation for a regulatory taking of most of the market value of his property.  Lucas v. South Carolina Coastal Council thus represents a dispute arising out of interaction between a government institution seeking to mitigate damages from possible future natural disasters, as against a private property owner’s desire to be free from regulation, which is why the case appears in cell C-1 of the matrix.

Also in the realm of civil liberties but in the Katrina context, a group of survivors whose homes had been destroyed filed a class action lawsuit against FEMA over its implementation of the emergency housing provisions of the Stafford Act.  Among other causes of action, they charged that their due process rights had been violated by the agency's summary termination of benefits without hearing, once the initial emergency benefit period had ended.  Although FEMA raised the sovereign immunity defense Congress had provided it in the Stafford Act, in McWaters v. FEMA the federal trial court in New Orleans nonetheless ruled that there were fundamental constitutional rights at stake the protection of which superceded FEMA's sovereign immunity protections. 
Legal Mapping of Accidental Disaster Management Efforts.
 Two federal statutes directly involved in managing accidental disasters (most of which involve some combination of human error and mechanical failure at industrial sites) are the Resource Conservation and Recovery Act (RCRA), and the Comprehensive Environmental Response, Cleanup, and Liability Act (CERCLA; better known as “Superfund”).  First enacted by Congress in 1976, RCRA established the “cradle to grave” regime for tracking toxic and hazardous substances from their manufacture to their transport to their usage to their disposal.  It is therefore focused mostly on present and future management of such substances, and it devolves a very substantial amount of implementation and enforcement authority to state government.


By contrast, CERCLA (1980) generally focuses much more on the past, in performing two related functions.  One is assigning financial liability and specifying cleanup technologies and standards for the long-term remediation of environmental damage caused by the past uncontrolled release of toxic and hazardous substances.  The other is providing for an immediate emergency response to such releases that pose an imminent threat to environmental and human health.  In fact, one criticism of CERCLA as enacted in 1980 was that its exclusive emphasis was on the response and recovery phases of the accidental disaster cycle, with not enough on mitigation and preparedness (which Congress thought it had seen to in RCRA).

That changed in 1986, subsequent to the catastrophic release of lethal gas from a Union Carbide plant in Bhopal, India; and another accidental gaseous discharge from a plant owned by the same company in Industry, West Virginia.  Later that year Congress amended CERCLA by adding the Emergency Planning and Community Right to Know Act (EPCRA).  Adopted largely against industry wishes (for fear it would expose trade secrets), this provision of the 1986 Superfund amendments explicitly emphasizes the mitigation and preparedness phases of the industrial disaster management cycle, by involving local government first responders and members of the public in assessing the degree of threat posed to their community by the existence of hazardous and toxic substances in their midst, and planning for the orderly evacuation of and other protection measures for community members in the event of an accidental industrial disaster.

The mandatory disclosure of onsite toxic and hazardous materials and of their occasional release into the environment required by EPCRA has been widely credited with encouraging industries to find less dangerous means of manufacturing their products, and doing a better job of managing dangerous materials essential to their objectives.  But after the terrorist attacks on the United States in September of 2001, there was understandable concern that the public disclosure of so much information concerning potential industrial hazards might increase the likelihood of industrial sabotage.  

Often overlooked in writings about the 9/11 attacks is the fact that they were all acts of industrial sabotage – the use of industrial infrastructure intended for one purpose (air transport) to accomplish another (mass murder).  Further, most industrial infrastructure in the United States remains highly vulnerable to such attacks, inasmuch as Congress has so far declined to mandate comprehensive federal industrial security standards and enforcement.


What the local emergency planning committees established under the 1986 CERCLA amendments having been trying to do ever since the national tragedy of 9/11 is to strike a balance.  That balance is between a community’s right and need to know the existing industrial infrastructural dangers in its midst and what might be done about them on the one hand; and its concomitant need to be protected from possible attacks on that infrastructure on the other (Durham-Hammer, 2004).  The local implementation of these right to know provisions as contrasted with the threat of industrial sabotage presents yet another example of the potential for either culture clash or cooperative management across agencies and governmental jurisdictions (which is why the citation to this provision in CERCLA is located at cells B-1 and B-2 of the matrix in Table 2). 
[Table 2 here]

Insofar as the relationship between RCRA (mandating a substantial devolution of authority to state and local governments for the management of active disposal sites) and CERCLA (imposing preemptive federal authority over toxic waste cleanup) is concerned, this is another relationship rife with the potential for either intergovernmental cooperation or for culture clash and legal conflict.  One well-documented example of the latter is the suit and countersuit the state of Colorado and the United States Government launched against each other over remediation efforts at the Rocky Mountain Arsenal, a nerve gas and (later) pesticide production plant and disposal site just east of Denver, often characterized as having been one of the most dangerously polluted industrial sites on Earth.  In its struggle over cleanup standards and the regulation of activities at the site, the state claimed partial jurisdiction under RCRA while the Army asserted preemptive control over the site under CERCLA.  In U.S. v. Colorado, a federal appeals court sided mostly with Colorado on this particular issue, granting it concurrent regulatory jurisdiction (Table 2, cell B-4).


Another industrial accident response and recovery issue arising under CERCLA is whether a cleanup action should be properly characterized as an emergency response or recovery-phase remediation.  Which phase of the emergency management cycle (response or recovery) the U. S. Government should be understood to be engaged in matters a great deal in CERCLA implementation, since recovery efforts entail a great deal more consultation and negotiation over cleanup methods and costs with parties responsible for the damage than does an initial emergency response.  By contrast, when the EPA initiates an emergency removal action, it is exercising non-negotiable command and control authority over the situation, focused exclusively on public health protection and not on costs -- which eventually must be born by the responsible party.

One important court decision addressing the distinction between an immediate emergency response action and long-term remedial (recovery) action is U.S. v. W.R.  Grace (the Libby, Montana, vermiculite case), cited in cell C-3 of Table 2.  It is located in cell C-3 instead of C-4, because the federal appellate court hearing the case upheld the government’s assertion that it was an emergency response rather than the responsible private party’s position that it was a remedial recovery action.
Legal Framework for Managing Intentional Disasters.

However else the law might categorize a criminal act such as arson or a terrorist attack on American commercial and governmental infrastructure such as those occurring in September of 2001, they are also intentionally caused disasters.  Using the framework described in this paper, this also means that steps taken by Congress (e.g., Foreign Intelligence Surveillance Act [FISA], Authorization for the Use of Military Force [AUFM], USA PATRIOT Act, Homeland Security Act [HSA]) can be properly seen as intentional disaster mitigation measures, which is why these congressional enactments are located at cell A-1 of Table 3.
[Table 3 here]

  This is also why Supreme Court decisions regarding legal challenges to the exercise of executive branch authority under these statutes appear in both cell A-1 and C-1 of Table 3.  In Hamdi v. Rumsfeld, for instance, the high court took up the question of what ought to be the role of the judiciary in reviewing both civilian and military exercises of federal executive authority in times of heightened threats to national security, which is very much an issue of inter-branch relations within the federal government.  This is the decision in which now-retired Justice O’Connor made her well-known observation that judicial deference to executive war powers was not a constitutional “blank check”.  

The same case also appears in cell C-1 because it likewise concerns the relationship between government institutions and individuals; that is, whether any measure of legal protection available for persons apprehended by the military under congressional enactments such as the AUFM (which appears in cells A-1 and A-3, since it was both a response to the intentionally caused disasters of 9/11 and preventive of future ones). Litigation over the constitutionality of National Security Agency warrantless wiretaps of domestic-international telecommunications is also located in these cells, since the justification the White House has given for these activities is the prevention of future intentional disasters. 

Federalism issues also arise in the intentionally caused disaster context.  CSX v. Williams Table 3, cell B-1, is a federal circuit court of appeals decision striking down a Washington, D.C. City Council act outlawing the transport of large quantities of hazardous and toxic materials within two miles of the National Capitol Building – the intent of the ordinance being to mitigate against future terrorist-instigated industrial sabotage.  The court ruled in favor of the plaintiff railroad, holding that in the Federal Railway Safety Act (cell B-1), Congress asserted preemptive federal authority over the regulation of hazardous substances transport by rail.
Concluding Reflections and Recommendations.

 The mapping device proposed here is nothing more than a descriptive and predictive tool.  It cannot in and of itself foster more cooperative relations.  But it can be a useful means of locating where the potential for either conflict or cooperation may be greatest in a potential forthcoming disaster management situation.

Administrative Interoperatibility.  Half a decade after the attacks of 9/11, first responders throughout the nation still do not have the level of communications interoperability necessary for the sort of seamless multi-jurisdictional coordination that might have saved many more lives in the Hurricane Katrina response.  What this paper proposes is the need for much more emphasis on a different kind of interoperability: one that gives key decision makers in administrative government the ability to at least speak a common language regarding the authority under which they are acting, whether or not they are in agreement as to just whose judgment and whose control should prevail in a given disaster management situation.  


Four areas of system failure in Hurricane Katrina were identified at the outset of this paper: administrative incapacity, infrastructural overload, leadership inexperience (similar to but distinguishable from the first), and organizational culture clash -- occasioned by incongruent understandings among government leaders concerning who had the authority as well as the capability of doing what in this disaster situation.  The purpose of this paper has been to address the last of these four.  In closing, then, one issue remains: Do federal and state disaster management statutes as currently written actually engender culture clash, or are they a handy rationale for not playing nicely with others?

Law and Culture Clash in Multi-Agency Disaster Management.  This topic deserves its own article, and probably its own book.  Here I simply summarize some recent developments, brought sharply into focus by the Katrina response debacle.  

As noted above, President Bush blamed the federal government's inept, inadequate response to this disaster to a significant extent on existing federal law, which in his view granted too much deference to governors and not enough unilateral authority to the president in responding to natural disasters.  

His advocacy for more preemptive federal statutory authority prompted a debate in and near the halls of Congress over the following question:  Was the federal government's failure of leadership in the Hurricane Katrina response caused by ambiguous and self-contradictory laws, or was it instead caused by an inability or disinclination of agency administrators to work within the existing statutory framework (i.e., organizational culture clash)?


Contributing to the debate was a study commissioned by the American Bar Association, the purpose of which was to examine this very question.  Its overall conclusion was that no substantial legislation authorizing the preemptive, unilateral assertion of federal military and civilian authority in natural disaster response was warranted.  However, it did conclude that more attention needed to be paid to how well existing state and federal laws articulate with each other, and how areas of potential confusion and conflict might be resolved by measures short of a wholesale redistribution of power between the federal and state governments(ABA, 2006).
However, in the fall of 2006, as it was becoming increasingly apparent that the president's party was going to lose majority control of at least one if not both houses of Congress in the upcoming national elections, then-majority leaders attached as a rider to a military spending bill an item that apparently gave the president the preemptive unilateral authority he wanted, to response to any form of catastrophic disaster (P.L. 109-364, § 1076).  Now that a different political majority does indeed control both houses of Congress, the fate of this as-yet untested federal preemption measure remains uncertain, to say the least.


The Will to Cooperative Leadership.  A common frame of reference for understanding sources of legal authority and how they might interact may prove beneficial in helping disaster managers in every relevant agency and every level of government work cooperatively toward common goals.  I hope that proves to be true for the framework proposed here.


   However, no rational system for converting conflict into cooperation will be of much use unless and until there is also the political will as well as the personal and professional ability to do so.  Whether one is training disaster managers or stepping into a polling booth to choose an executive branch leader at any level of government, these are leadership criteria worth keeping in mind.
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Table 1. Sources of Legal Authority in 

Natural Hazards Management

	         Constitutional                      

                Functions          

All-Hazard      

Cycle Phases                      
	A. Intra-Governmental Relationships

(e.g. Interagency, Inter -& Intra-branch)
	B. Inter-Governmental Relationships

(eg., Federalism)
	C. Government -Individual Relationships

(e.g., Bill of Rights)

	1. Mitigation
	i. Stafford Act
 
ii. Hmlnd.Sec.Act

	
	Lucas v. S.C.Cst.Cmn
.

	2. Preparedness
	                “
	
	

	3. Response
	                 “
	i. Insurrection Act

ii. Posse Comitatus Act

	

	4. Recovery
	                 “
	i. U.S. v. New Orleans

ii. Hawaii v. FEMA

	i. Stafford Act
ii. McWaters v. FEMA



Table 2. Sources of Legal Authority

in Accidental Hazards Management

	       Constitutional                   

                Functions          

All-Hazard      
Cycle Phases                      
	A. Intra-Governmental Relationships

(e.g. Interagency, Inter -& Intra-branch)
	B. Inter-Governmental Relationships

(eg., Federalism)
	C. Government -Individual Relationships

(e.g., Bill of Rights)

	1. Mitigation
	CERCLA,
 RCRA

	CERCLA, RCRA 


	

	2. Preparedness
	“    “    “, “    “    “
	CERCLA (EPCRA)

	

	3. Response
	“    “    “,  “    “    “
	“    “    “,  “    “    “


	U.S. v. W.R. Grace


	4. Recovery
	“    “    “,  “    “    “
	U.S. v. Colorado

	


Table 3. Sources of Legal Authority

in Intentional Hazards Management

	        Constitutional                       

               Functions          

All-Hazard      

Cycle Phases                      
	A. Intra-Governmental Relationships

(e.g. Interagency, Inter -& Intra-branch)
	B. Inter-Governmental Relationships

(eg., Federalism)
	C. Government -Individual Relationships

(e.g., Bill of Rights)

	1. Mitigation
	AUFM,
 FISA,

USAPATRIOTAct,
 HSA

Hamdi v. Rumsfeld

	FRSA

CSX v. Williams

	i.Hamdi v. Rumsfeld
ii.ACLU v. NSA


	2. Preparedness
	
	
	

	3. Response
	AUFM
	
	

	4. Recovery
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� 42 U.S.C. § 9601 et seq.


� 42 U.S.C. § 11023.
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� 115 Stat. 224 (2001).
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