Session No. 13
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Course Title: Public Administration and Emergency Management

Session Title: Legal and Liability Issues










Time: 2 hours

_____________________________________________________________

Objectives
At the conclusion of this session, students will be able to

13.1 Discuss the role of administrative law in the operation of public agencies

13.2 Discuss administrative rule- and order-making by public agencies and administrative discretion

13.3 Discuss the issue of legal liability for public officials 

13.4 Discuss how administrative law applies to emergency managers

________________________________________________________________________

Scope

This session provides a general overview of the major legal and liability issues in emergency management. The focus is on the legal environment within which emergency managers operate, including their roles in rule-making and policy administration and their potential personal legal liability for discretionary actions. 

________________________________________________________________________

Readings

1. Assigned student reading:

Kenneth F. Warren, “Administrative Law: An Introduction,” “Administering Public Policies: Discretionary Agency Actions” and “Suing the Government and Its Administrators” in Administrative Law in the Political System, abridged 3rd ed. (Upper Saddle River, NJ: Prentice Hall, 1997), pp. 1-37, 182-217, and 365-407.
2. Instructor readings:

Kenneth F. Warren, “The Growth of Administrative Power and Its Impact on the American System,” “Legislative Attempts to Achieve Democratic Accountability in the Administrative Process,” and “Rule-Making: Agencies as Legislative Bodies;” in Administrative Law in the Political System, abridged 3rd ed. (Upper Saddle River, NJ: Prentice Hall, 1997), pp. 38-101, 102-148, and 276-324.
3. Background reading for instructor (optional):

The rest of Kenneth F. Warren, Administrative Law in the Political System, abridged third edition (Upper Saddle River, NJ: Prentice Hall, 1997).
________________________________________________________________________

Requirements

None
________________________________________________________________________

Comments

The Warren text is recommended, but another general text on administrative law could be used. The principal topics that need to be covered by students are the legal basis for rule-making and other discretionary actions, the general provisions of the Administrative Procedures Act, and the potential liability of public officials for discretionary actions. Legal liability may make it difficult for local officials, in particular, to make decisions regarding regulation of land use, evacuation, and other actions that may affect property values, damage property, or harm individuals.

The objective in this session is not to provide an in-depth knowledge of administrative law. It is to examine some of the major legal constraints and opportunities that may affect emergency managers in the course of administering their agencies and programs. It may be tempting in emergency situations to disregard the legal constraints normally affecting agency actions, and, to some extent, that can be done. But there is a limit to how much license a public official may exercise and there are boundaries that cannot be crossed without specific authorization from elected officials. Personal legal liability may result if laws are violated, even if there are compelling reasons to do so.

________________________________________________________________________

Objective 13.1 

Discuss the role of administrative law in the operation of public agencies
Early in its development as a field of study, public administration was defined as a subfield of public law. Woodrow Wilson, Frank Goodnow, and Ernst Freund, some of the most prominent writers on public administration early in the 20th century, were legally trained (Cooper, 1990: 256-257). 

[Law is still a common educational background for public administrators in Latin America and Europe.]

The link between public law and public administration loosened in the 1940s and a distinct field of administrative law began to develop (Cooper, 1990: 258).

The “rise of agencies with substantial rule-making and adjudicative authority was a practical necessity,” not an attempt to transfer the authority of elected officials to nonelected administrators, according to administrative law writers. They did recommend reform of administrative law to ensure that authority was not abused, however (Cooper, 1990: 259).

The Administrative Procedure Act (APA) of 1946 addressed rule-making procedures, adjudicative hearings, and judicial review, as well as requiring that rules, regulations, and other decisions be publicized and providing for the protection of administrative law judges and other “judicial” officials to ensure their independence (Cooper, 1990: 260).

A tension developed between administrators and lawyers involved in administrative law, with the former preferring to emphasize the more practical and pragmatic concerns of administration and the latter preferring to focus on procedural correctness. 

The study of administrative law came to focus on APA, and the study of public administration became less procedurally oriented and more managerial (Cooper, 1990: 262-263). 

There is still tension over the issue of administrative discretion. Many administrators are fearful of legal repercussions from their actions and many administrative lawyers and judges are concerned about actions taken in violation of administrative procedures in the name of efficiency or practicality (Cooper, 1990: 264-265).

[Public administration education today does not require coursework in administrative law, although it may be an option for students (Cooper, 1990: 265). Joint degree programs in law and public administration are becoming more popular, however.]

Abuses of power by officials in the Nixon Administration—expanded administrative rule-making, the debate over the legislative veto (i.e., Congress delegating authority to agencies and then vetoing their use of that authority), Office of Management and Budget review of agency rule-making, and public policies in a variety of areas (e.g., school desegregation)—have encouraged more attention to administrative law (Cooper, 1990: 272-274).

There is also growing concern about government services being provided by private and nonprofit organizations without appropriate public oversight of their operations. 

For example, private firms providing government services by contract cannot refuse to release information on those services, as they could if the services were private.

Also, private firms acting for the state may not enjoy the same immunity from legal suits as government agencies and, therefore, they may face legal liability if they exceed the authority delegated by the state or in the exercise of their discretion in the application of law (Warren, 1997).

The legal environment of public administration is complex and changing. There are procedural requirements that have to be met in human resource management (e.g., hiring and firing), financial management, rule-making, and other administrative functions. While discretion and flexibility are permitted, there are legal boundaries that have to be observed.

Today, administrative law “deals with (1) the ways in which power is transferred from legislative bodies to administrative agencies; (2) how administrative agencies use power; and (3) how the actions taken by administrative agencies are reviewed by the courts” (Warren, 1997: 23). 

Procedural due process tends to be the principal focus of administrative law in the 1990s. 

Administrative law provides a check on the growing power of public administrators. 

For example, administrators make decisions regarding such sensitive issues as 

· the eligibility of individuals for welfare and other benefits, 

· the prosecution or nonprosecution of individuals for committing crimes, 

· the deportation of noncitizens, 

· the seizure of automobiles and other vehicles when drivers or owners are suspected of carrying contraband, 

· the removal of children from their parents if they are deemed at risk, 

· the assignment of children to schools, and 

· the seizure and sale of property for nonpayment of taxes, to mention but a few possibilities (see Warren, 1997: 63). 

The power of administrators is a powerful reason for legal oversight to ensure that the rights of individuals and the public are protected from abuses, misuses, and unreasonable uses of administrative discretion.

Aside from compliance with the provisions of APA, administrators also have to comply with such laws and regulations as the Freedom of Information Act, the Privacy Act, “sunshine laws,” “sunset laws,” and conflict of interest and ethics laws.

The Freedom of Information Act (FOIA) of 1967, as well as its 1974 and 1986 amendments, ensures that individuals can get information about government operations. 

While some information, such as information on personnel actions or national security issues, is not open to public scrutiny, most information is, and agencies have to provide copies of documents and other materials when these are requested. 

Time, cost, and public scrutiny of administrative actions were the principal arguments against the FOIA. Administrators are understandably reluctant to reveal the reasons for particular decisions and would prefer not to explain the decisions to private parties or government officials who may not understand the technical issues.

However, public administrators, unlike private business people, operate “in a fishbowl” and are required in most cases to provide information to the public and to explain their actions. 

Legal liability may result if the information reveals violations of APA-mandated procedures or other laws (see Warren, 1997: 131-139, for a more detailed description of arguments for and against FOIA).

The Privacy Act of 1974, and its 1984 amendment, which limits the kinds of personal records that can be kept (i.e., “necessary” records), requires that agencies explain how the information will be used, and preserve the confidentiality of records on individuals. Complying with both the FOIA and the Privacy Act may present a dilemma for administrators (Warren, 1997: 137-138).

The Government in the Sunshine Act of 1976 was passed as an amendment to APA. All of the states had already passed similar “sunshine laws” (Warren, 1997: 139). 

“Sunshine” or “open meetings” laws require that the public be given access to official meetings in which important policy decisions are being made. 

Public officials cannot hold meetings in secret or without providing adequate public notice so that the media and citizens may attend. 

The primary argument against “sunshine laws” is that it can slow down the decisionmaking process because of the requirement to provide notice of the meeting and the expectation that the public will have opportunity to comment on the proposed policies or actions.

Meetings can be closed when one or more of the ten exemptions under APA apply, such as meetings involving national security, sensitive personnel matters, and some police records.

Holding “informal” meetings or retreats at secluded locations and making public policy decisions is a violation of the “sunshine law” and officials have been taken to court to stop the practice and to force review of the decisions made.

Many states also have “sunset laws” that require agencies periodically to provide information on how well their programs or even the agencies themselves are operating and, thereby, to justify their own existence. 

Failure to demonstrate effectiveness and efficiency might result in the termination of the program or agency. But very few programs have ever been eliminated and many state “sunset laws” have been repealed or simply ignored (Warren, 1997: 142).

Administrative law also covers such issues as conflicts of interest and influence peddling. Using one’s office for personal gain or to benefit friends, relatives, or even favorite charities is clearly a violation of APA and other administrative procedures laws (see, e.g., Warren, 1997: 151-157).

Ethics laws have clarified rules regarding gifts, outside income, financial disclosure, and post-employment lobbying, but enforcement is still difficult and administrators and elected officials may still be confused by the laws.

To reduce confusion, conflict of interest laws and ethics laws may prohibit all gift giving, including free lunches and small trinkets, so that administrators will avoid the appearance of impropriety and will not have to decide when gifts are too large to accept. 

Reference is frequently made to the “slippery slope,” meaning that once an administrator begins accepting small gifts, the gifts may get larger and the gift giver may expect a “gift” in return, such as approval of a contract, a positive vote on a zoning request, or the hiring of a relative or friend.


__________________________________________________________________

Questions to ask students:

1. What is the Administrative Procedures Act and why is it important for public administrators?

Suggested answers:

The APA provides a general framework for managing public agencies, including procedures for making decisions, rules, and orders. Procedural due process ensures that the public has an opportunity to review and respond to proposed rules and regulations and involved parties are given an opportunity to respond to orders. Without generally accepted procedures, there may not be essential fairness and consistency in rule-making and order-making, as well as in other kinds of decisionmaking.

2. What is a “sunshine” or “open meetings” law and why are such laws important?

Suggested answers:

“Sunshine laws” ensure that elected officials and administrators conduct the public’s business in the public’s view. Secret decisionmaking makes it difficult to hold officials accountable and may encourage abuses of power because no one knows what decision criteria were used.

3. Why should there be prohibitions against public administrators accepting even inexpensive gifts, such as lunches, from people doing business with their agencies?

Suggested answers:

The APA and other procedural guidelines, as well as government ethics laws and codes of conduct, are designed to ensure that decisionmaking is fair and consistent. When administrators give preferential treatment to a person or firm, it may be difficult to determine. The easier course is to reduce the likelihood of biases by assuring that no one unduly influences the decisions of administrators. An inexpensive lunch or a small trinket is not likely to influence decisions, but it may give the appearance of doing so. If an administrator accepts small gifts, there is a danger that the gifts will get larger and the gift giver will expect something in return.

________________________________________________________________________

Objective 13.2 

Discuss administrative rule- and order-making by public agencies and administrative discretion in public agencies

Congress and other legislative bodies have delegated authority to administrative agencies to make rules and to issue orders in order to reduce the burden on legislators.

The power of public agencies is related directly to the authority they have been delegated to make rules (Warren, 1997: 183).

Rules may be characterized as decisions, regulations, or even orders, although orders are considered separate administrative actions and are treated differently in law. APA defines a “rule” to be “the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency” (section 551). As clarified by Kenneth Warren, “ ... a rule is a law made in an administrative agency” (1997: 185).

In general, when administrative agencies make rules, they are required to give public notice of the proposed rule by having it published in the Federal Register with information on when and where the rule will be acted upon, the legal basis of the rule, a description of the rule, the major issues involved (Warren, 1997: 187), and the cost of implementing the rule. 

State and local administrative agencies typically are required to publish information on proposed rules in government publications and/or designated newspapers, although rule-making is less common at those levels of government. 

“Interested parties” are invited to comment in writing and/or verbally and thereby to participate in the rule-making. “Substantive rules” cannot take effect until at least 30 days after the public notice. Parties are also permitted to petition for the issuance of the rule, its amendment, or its repeal (Warren, 1997: 187).

Rule-making may be informal, with notices and comments, formal, with hearings and the presentation of evidence, or negotiated. Negotiated rule-making was added to APA in 1990 and is becoming more common. Formal rule-making is becoming very uncommon because of the time, expense, and administrative burden of hearings (Warren, 1997: 187-189).

Most rules, however, are made without public notice and comment (Warren, 1997: 190).

Public comment and involvement in rule-making can also serve to encourage consensus building. The discussion of proposed rules can facilitate effective implementation and public support. 

In practice, agencies generally have enough discretion in the rule-making process to accomplish what they want to do, and influential interest groups may dominate the rule-making process as they do the law-making process. Public participation may only be symbolic (Warren, 1997: 200-201).

Order-making is agency adjudications. Rule-making is quasi-legislative, and order-making is quasi-judicial. Orders are judgments in favor of one party or another in a dispute (Warren, 1997: 218-219).

Order-making involves hearings and judgments based upon the evidence presented (Warren, 1997: 221). 

Parties involved in administrative hearings generally have a right to have legal counsel. However, public agencies are not required to provide counsel for those who cannot afford their own unless the consequences of the hearing are very serious (e.g., incarceration, deportation, etc.); but even in these circumstances, the law is ambiguous. The right-to-counsel issue is not resolved and many agencies would prefer to discourage people from having legal representation in hearings (Warren, 1997: 258).

[The details of the hearing process and its legal ramifications are more than a typical public administrator would need to know. Legal counsel will provide that information when it is needed.]

Administrative discretion is both desirable and necessary, otherwise there would be too little flexibility to respond to nonroutine problems or too little policy guidance to provide clear criteria for making decisions.

Rules and procedures (including the APA) do permit administrators to exercise discretion in decisionmaking and do not normally prescribe a formal process of decisionmaking to document both the process and the reason for the decision. 

Approximately 10 percent of administrative decisionmaking is formal (Davis and Pierce, 1994: 22, cited in Warren, 1997: 277) and the rest is less structured and more informal.

When the criteria for decisions or nondecisions (inaction) are not spelled out in law or require subjective consideration, administrators are generally free to exercise their discretion.

Discretion is also permitted in selecting the procedures for decisionmaking when they are not spelled out in law.

[The importance of administrative discretion is discussed in Session No. 18 on the implementation of emergency management policies.]

Because of the flexibility accorded to administrators in making substantive and procedural decisions or nondecisions, proving abuse of power may be difficult (Warren, 1997: 280-281).

However, because abuses of power are serious problems for society, there are mechanisms for keeping administrators accountable to elected officials and the public at large. In short, it may be difficult to prove that administrators have abused their discretion or power, but they may be taken force to account for their actions.

In the public sector, the common wisdom is that public officials, elected and nonelected, should avoid even the appearance of impropriety. They should avoid actions that may be construed as illegal, unethical, or an abuse of position.

The potential for abuses of power is one of the principal reasons for “sunshine” or “open meetings” laws.

Administrative discretion may be checked through

· review by administrative superiors to assess compliance with procedures and to judge the quality of the substantive decision;

· administrative tribunals to review procedures and the substance of the decision;

· legislative committees to assess compliance with legislative intent and the law;

· ombudsmen to provide an impartial review of the procedures and the substance of the decision (usually based upon a complaint by a client);

· judicial review (Warren, 1997: 290); and

· outside review (e.g., using the Freedom of Information Act to collect data on the decision process and criteria) by the media, an interest group, or private citizens.

Political and administrative checks on discretion were increased during the 1970s and 1980s in response to abuses of power by officials in the Nixon Administration (see, e.g., Nathan, 1975).

If there is a strong public perception of wrongdoing, the administrator and the agency may also experience public pressure to examine decision processes and to reconsider decisions. 

Perceptions of widespread abuses of power by public officials have been blamed for the current “anti-government era” (see, e.g., King and Stivers, 1998: 8) and may be causing a crisis in American government. 

The courts have ruled on numerous administrative actions and “have held that agencies need to record their ‘reasoned opinions’ to help the reviewing courts decide whether discretion was abused in the decision-making process” (Warren, 1997: 300). 

The courts have also argued that administrators should develop decision criteria to ensure that they are administering their programs fairly and consistently (Warren, 1997: 300-301).

The courts have also upheld administrative actions in many cases (such cases are discussed at length in Warren, 1997: 303-308).

Providing procedures to facilitate “whistleblowing” and to protect those who report abuses of discretion by co-workers, superiors, and others in public agencies is also a method of checking discretion (Warren, 1997: 315-318).


__________________________________________________________________

Questions to ask students:
1. How is the power of public agencies defined?

Suggested answer:

The power of public agencies is measured in terms of how much discretion they have in decisionmaking. This is also a measure of how much power an individual, whether an elected official or simply a public employee, has.

2. What is the difference between “rule-making” and “order-making?”

Suggested answer:

“Rule-making,” to paraphrase Warren (1997: 185), is making laws in an administrative agency. “Order-making” is a quasi-judicial process of adjudication. Orders are judgments in favor of one party or another in a dispute, such as between an agency and an individual or firm.

3. What checks do governments normally put on administrative discretion?

Suggested answers:

Governments may (a) have a decision reviewed by the administrator’s superiors, (b) set up an administrative tribunal to review the decision, (c) have legislative oversight committees conduct hearings or less formal investigations, (d) use an ombudsman to review the decision, or (e) let the courts review the decision and the decision process. Within the government, “whistleblowers” may expose administrators who make poor or biased decisions or who act unethically or illegally.

4. In general, what is the courts’ position on administrative discretion?

Suggested answer:

The courts have generally upheld the necessity of administrative discretion and are reluctant to interfere as regards the substantive basis of the decisions. But, in some cases, the courts have challenged decisions when procedural due process has been violated or decision criteria are so ambiguous or vague as to make it uncertain that decisions were fair or consistent with past decisions.

________________________________________________________________________

Objective 13.3 

Discuss the issue of legal liability for public officials in general and how it applies to emergency managers

Clearly, public administrators have to exercise substantial discretion in managing their programs and agencies, and most are aware of the potential legal ramifications of their actions (Warren, 1997: 277).

The federal and state governments in the U.S. enjoy sovereign immunity and, therefore, they cannot be sued for civil damages unless they permit the suit to proceed (Warren, 1997: 366). 

Until recently, public officials, as employees of the sovereign government, have enjoyed the same immunity from suit.

The government has permitted parties to bring suits only in certain areas and has historically limited the amount of damages and prohibited awards of punitive damage (Warren, 1997: 367).

The courts have taken different approaches to the issue of sovereign immunity for the government itself (i.e., government immunity) and immunity for its officials (i.e., official immunity) (Warren, 1997: 367-375). 

In recent years, however, the courts have qualified the immunity of officials (meaning that it is not absolute). The change in direction has been attributed to the case of Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971), in which narcotics agents burst into Bivens’ home without a search warrant and without probable cause, used excessive force, threatened to arrest his family, and interrogated and jailed him. 

The court held that the officers could be sued by Bivens because they were not acting “within the perimeter of [their] line of duty.” Violating the constitutional rights of the suspect was beyond the discretionary authority of the officers (Warren, 1997, 367-377).

In short, public officials generally enjoy the protection of official immunity if they are acting as representatives of the government and within the authority delegated to them, and they can be sued if they are exercising their own discretion beyond the parameters set by their employer.

The precedent set by the Bivens case has generally be upheld by the courts (Warren, 1997: 377).

The courts have also qualified official immunity in cases brought under Section 1983 of the Civil Rights Act of 1871.

The most prominent case brought under Section 1983 was a suit brought on behalf of the three students killed by National Guard troops at Kent State University in Ohio during the Vietnam War. The question asked by the court was whether the officials acted “reasonably” and in “good faith” (Warren, 1997: 377-378). 

Public officials may still be taken to court under Section 1983, although the standard against which their actions will be held is uncertain.

The principle of qualified immunity was largely applied to state and local officials, but it was extended to federal officials in cases involving constitutional issues when Secretary of Agriculture Earl Butz was sued for suspending the registration of a commodities futures trader, Economou, without proper warning (thus damaging his business) [Butz v. Economou, 434 U.S. 994 (1977)] (Warren, 1997: 382-383).

On the whole, the courts have left public officials open to suits in some circumstances, but have been reluctant to make officials so vulnerable to suits that they cannot do their jobs (Warren, 1997: 386).

The courts, however, have been less willing to accept the immunity of municipal officials, even if they are acting in good faith, when they have violated someone’s constitutional rights. 

Municipal officials are, in effect, more vulnerable to Section 1983 cases and, as Warren concludes, such cases “... have the effect of scaring state and local public officials and the governments that employ them to uphold the constitutional rights of their citizens.” (1997: 396).

_________________________________________________________________

Questions to ask students:

1. What is the difference between government immunity and official immunity?

Suggested answer:

Government immunity is the immunity enjoyed by the government itself as a sovereign state. Official immunity is the immunity from legal action enjoyed by employees of the government acting as its representatives and on the basis of the authority delegated to them by the government.

2. What is the general position of the courts on official immunity?

Suggested answer:

The courts generally accept the idea of qualified immunity. That is, officials are held immune from legal liability if they are acting for the government and within the parameters set by that government and the Constitution.

3. Under what circumstances can public officials be sued?

Suggested answer:

If officials exceed their authority, misuse discretion or violate the Constitutional rights of an individual, the officials do not have immunity from suit and may be taken to court by the aggrieved party. The keys are deciding how much authority they were delegated and how much discretion they had in the exercise of that authority. If they were simply carrying out their assigned duties as prescribed in law or regulation, they may not be held personally liable.

The potential to be sued may well scare public officials and make them reluctant to take actions that might result in suits. [Public officials may well have their own insurance to pay for such suits when they are held personally liable for their actions].

________________________________________________________________________

Objective 13.4 

Discuss how administrative law applies to emergency managers
In this and other sessions, legal issues that affect emergency management have been raised. For example, Session No. 10 on mitigation addressed the “takings” issue and how it affects hazard mitigation programs and Session No. 4 discussed the Posse Comitatus law and how it affects the use of military personnel and other resources in disaster operations.

Emergency managers also have to be knowledgeable about administrative law and the legal ramifications of their decisions (and nondecisions).

Emergency managers are responsible for following government procedures in the management of human and financial resources, procurement, and other actions. 

For example, emergency managers have to follow the procedures established by their parent government for the recruitment, selection, promotion, disciplining, and termination of employees. They have to follow civil service regulations regarding equal employment opportunity, nondiscrimination, affirmative action, veterans preference, and other requirements.

Also, emergency managers have to follow accepted procedures for the procurement of materials, such as equipment and emergency food supplies. In most cases, the procedures may require a formal request for proposals (RFP), outlining the kinds of materials to be provided, and an evaluation of the bids. Some governments require accepting the lowest bid that meets the minimum criteria listed in the RFP. Others permit administrators to accept the lowest “reasonable” bid (based on the vendor’s past record and/or financial soundness).

However, procedures may permit some deviation from the normal procurement process during an emergency because of the need to act quickly. 

For example, during the Gulf War, some military commanders sent troops to local discount stores to procure bottled water, insect repellent, and other supplies because there was not enough time to go through the regular Department of Defense procurement process (i.e., the bidding process) and commercially available supplies were clearly adequate to meet Army needs. 

Similarly, emergency management agencies may send personnel to building supply stores to acquire plastic sheeting to cover damaged roofs or to discount stores to acquire blankets for disaster victims (to mention but a few examples).

While there may be some flexibility in procedures during a disaster, emergency managers may still be held accountable for their actions.

For example, it is critically important that accurate records be kept of expenditures made during disaster operations so that vendors and others who provided materials will be reimbursed.

It is also important that records be kept of time worked so that emergency management personnel will be fairly and properly compensated for their work. An expedited process for approval of overtime for disaster operations may be developed, as well. 

Emergency managers, like other administrators, may be held personally responsible for over-expenditures. 

The federal Anti-Deficiency Act, for example, prohibits spending that has not been authorized and over-spending of budgets. However, administrators may be able to move money from one account to another to ensure that there is enough for emergencies.

The purpose of the procedural requirements is to prevent abuses of power, as well as to prevent the theft of public money and/or property. 

Without explicit procedures, there may be “sweetheart” arrangements with local vendors, special treatment in the allocation of disaster assistance, delayed evacuations to accommodate local businesses, and other manifestations of favoritism and cronyism.

Local emergency managers are accountable to their city or county executive (e.g., the mayor or the city or county manager), the legislative body (e.g., the city or county council or commission), and the public.

State emergency management officials are accountable to the governor, the head of their parent department or agency (e.g., the adjutant general of the National Guard or the commissioner of the department of community affairs or the department of natural resources), and the public.

Federal emergency managers are accountable to the president, Congress, and the public.

Emergency managers also have a significant amount of administrative discretion in the management of their programs, and that discretion may be abused or misused if they are unaware of or intentionally violate accepted procedures. 

In terms of substantive decisionmaking, emergency management officials may order evacuations, take property that is deemed hazardous, determine whether homes are habitable, decide what can and cannot be built on a particular piece of land, determine whether disaster assistance will be given to individuals and firms, and determine how much money will be provided to communities for disaster recovery. 

The National Flood Insurance Program, for example, mandates the management of floodplains to limit property loss. Unless communities comply, they may be deemed ineligible for disaster assistance following a flood.

Each of these decisions may involve significant use of administrative discretion in the application of law; therefore, officials may be held legally liable if proper procedures are not followed, if an individual’s constitutional rights are violated (e.g., through racial discrimination in the determination of eligibility for disaster benefits), or if other laws are violated.

For example, an emergency management official may be sued if an evacuation of a coastal community is ordered and the evacuation proves unnecessary. Suits may be brought by groups such as

· hotel and restaurant owners who closed their businesses and suffered economic loss, 

· the relatives of evacuees who have been killed in traffic accidents or suffered heart attacks during the evacuation, 

· property owners whose homes or businesses were looted while residents were evacuated, 

· tourists who had to cut their vacations short and have lost deposits or had to pay extra for airfare to leave on short notice, and so on.

Some states provide immunity to emergency management workers to protect them from legal liability in making necessary decisions. Appendix 13-1 contains such a law from the Code of Alabama.

Emergency managers, however, may be held legally liable, regardless of immunities provided in state law, if their actions are negligent or involve misconduct.

Emergency managers may also be subject to “sunshine” or “open meetings” laws for some kinds of decisions. While the need to act quickly and the sensitivity of some issues may preclude the participation of the public in meetings, the public should be included as much as possible.

For example, it would be problematic to have open meetings regarding a health risk, such as an epidemic, when the public might panic over the information.

Emergency management agencies also may be subject to “sunset laws” and be asked to justify their existence periodically. At the federal level, the authorization hearings that renew the agency’s authority to spend money (in effect its existence) when it expires serve as a “sunset” law. 

Emergency managers also have to be aware of and act in accordance with their government’s conflict of interest regulations and codes of ethics. 

For example, public officials are commonly prohibited from doing business with the agencies for which they work, and they may be prohibited from procuring materials or entering into contracts with relatives, even if they are the low bidders on the contracts.

Public officials also are commonly prohibited from accepting gifts from people doing business with their agencies. Sometimes there is a dollar limit on gifts, such as $20, so officials can exchange small momentos but not gifts large enough to influence or have the appearance of influencing decisions regarding procurement or hiring or other matters. 

Some emergency management-related agencies engage in significant rule-making and order-making. 

For example, EPA issues general rules regarding environmental standards and issues orders affecting individual firms and property owners when there have been hazardous materials releases or there is noncompliance with environmental regulations.

FAA issues general rules regarding aircraft maintenance and safety procedures and issues orders regarding the practices of particular airlines that may put the safety of passengers and/or crew in jeopardy.

The agencies circulate drafts of proposed rules or regulations and solicit public comment prior to making final decisions.

FEMA’s proposed rules (e.g., see Session No. 17 for the proposed regulation on setting clearer criteria for making presidential disaster declaration decisions) are posted on the agency’s web site (see the legal section in the FEMA library).

Legal liability presents particular problems for emergency managers because of the need to make decisions quickly and to act when there is a high level of uncertainty about risk. 

For example, decisions concerning evacuations prior to hurricanes often have to be made a day or more prior to expected landfall because it takes that long to get the evacuees to high ground and into safe shelters. If the decision is held up until there is a high level of certainty about the time and location of landfall, it may be too late to evacuate safely.

During a hazardous materials spill, there may not be time to explain to residents near the site what the nature of the material is and how it may affect human beings. The evacuation decision will have to be made very quickly. Compliance with the decision may depend on the level of trust between the emergency manager or the elected official ordering the evacuation and the public.

Ultimately, emergency managers may consider their own political and administrative circumstances and weigh the likelihood of their being sued or fired for exceeding their authority. Risk-taking may also be influenced by emergency managers’ personal circumstances, particularly whether they have personal insurance to cover liability for their professional actions or whether they could afford legal representation on their own. In some cases, the ethical choice might be to exceed their authority in order to protect public health and safety even though the legal choice would be different.


__________________________________________________________________

Exercise for Students:

The section of the Alabama legal code reprinted in Appendix 13A contains provisions to facilitate the loan of emergency management workers by one agency of state government to another and among government jurisdictions within the state. Have students discuss the law in terms of the intergovernmental implications and in terms of the limits to the immunity provided to emergency management workers, such as whether the law covers nongovernmental emergency management workers or the loan of personnel to jurisdictions outside of Alabama.

__________________________________________________________________

Questions to ask students:

1. Why should emergency managers, including the staffs of emergency management agencies, follow APA and other procedural guidelines?

Suggested answers:

Compliance with the rules reduces (mitigates) the risk of being accused of abuses of power or discretion. Compliance may also increase the likelihood that decisions will be consistent over time and that they will be fair to all parties involved. Noncompliance may raise questions, including legal liability questions, about the substantive decision and/or the process through which it was derived. Noncompliance with guidelines regarding financial management may well result in funds not being properly accounted for and the appearance of impropriety (i.e., theft or misappropriation of funds).

2. What might constitute an abuse of power by an emergency manager?
Suggested answers:

· using emergency procurement authority to acquire equipment, facilities or other resources from friends or relatives and thereby qualify them for compensation;
· delaying evacuation orders to minimize the economic impact on hotels and restaurants in a particular area;
· ordering an evacuation without proper authority;
· choosing a favorite charity to administer a disaster assistance program (e.g., a temporary shelter), rather than the most experienced and capable organization; or
· Dispatching more emergency responders to the more affluent neighborhoods. 
[Students should be able to identify more potential abuses of power].
3. What are some of the disaster-related agencies that have the authority to issue orders?

Suggested answers:

The FAA is responsible for the safety of civil aviation and makes judgments concerning the status of individual airlines. The EPA is responsible for protecting the environment and issues orders concerning the noncompliance or failures of individuals and firms. FEMA, through the National Flood Insurance Program, issues orders concerning floodplain management and other flood mitigation requirements.

4. How should emergency managers deal with the risk of legal liability for their actions?
Suggested answers:

This is a difficult question because it involves the personal circumstances and professional roles of emergency managers. In general, emergency managers should act within the authority delegated by their government. Their responsibilities should be defined in municipal, state, or federal law (depending on the government in which they work). 

However, public administrators often have more responsibility than they have authority and may be expected to do things that they do not have the formal authority to do. When such occasions occur, public administrators have to decide whether to act even though there is some risk involved. If the action will protect public health and safety, the choice may be easy. If the action is much less important, the risk may outweigh the public benefit and the action should not be taken. If the emergency manager enjoys the support of the elected officials and it is very likely that they will support the action, the emergency manager may choose to go ahead. If the emergency manager’s professional position is more precarious, the best choice may be not to act. 
________________________________________________________________________
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Appendix 13A

Alabama State Law On 

Legal Immunity Of Emergency Management Workers

Section 31-9-16, Code of Alabama

(Acts 1955, No. 47, p. 267, §16)

Immunity of state, etc., from liability for torts resulting from emergency management activities; exemptions of emergency management workers from license requirements; powers, duties, etc., of emergency management workers.

(a) All functions under this chapter and all other activities relating to emergency management are hereby declared to be governmental functions.

(b) Neither the state nor any political subdivision thereof nor other agencies of the state or political subdivisions thereof, nor, except in cases of willful misconduct, gross negligence or bad faith, any emergency management worker, individual, partnership, association or corporation complying with or reasonably attempting to comply with this chapter or pursuant to any ordinance relating to blackout or other precautionary measures enacted by any political subdivision of the state, shall be liable for the death of or injury to persons, or for damage to property, as a result of any such activity. The provisions of this section shall not affect the right of any person to receive benefits to which he would otherwise be entitled under this chapter or under the Worker’s Compensation Law or under any pension law, nor the right of any such person to receive any benefits or compensation under any act of Congress.

(c) Any requirement for a license to practice any professional, mechanical or other skill shall not apply to any authorized emergency management worker who shall, in the course of performing his duties as such, practice such professional, mechanical or other skill during an emergency management emergency.

(d) As used in this section, the term “emergency management worker” shall include any full- or part-time paid, volunteer or auxiliary employee of this state, or other states, territories, possessions or the District of Columbia, of the federal government, of any neighboring county or of any political subdivision thereof, or of any agency or organization performing emergency management services at any place in this state subject to the order or control of, or pursuant to, a request of, the state government or any political subdivision thereof.

(e) Any emergency management worker, as defined in this section, performing emergency management services at any place in this state pursuant to agreements, compacts or arrangements for mutual aid and assistance to which the state or a political subdivision thereof is a party, shall possess the same powers, duties, immunities and privileges he would ordinarily possess if performing his duties in the state, province or political subdivision thereof in which normally employed or rendering services.

Source: http://www.legislature.state.al.us/CodeofAlabama/1975/coatoc.htm
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