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Objectives:

5.1 Discuss how the National Response Framework, the National Preparedness Guidelines, the National Incident Management System and the National Response Plan shape the readiness and response of the U.S. for extreme events.    

5.2   Discuss the principles of federalism and exceptions to federalism (e.g. major exceptions – Posse Comitatus, use of military forces, police roles of military forces, etc. – there are exceptions to the breathing room that the Federal Government gives to the states)

5.3   Discuss three key political issues that may hamper catastrophe preparedness efforts 

5.4   Describe current government plans for catastrophe readiness and response 

5.5   Identify and discuss the political structure of the U.S. emergency management

system, and the use of the National Guard, Coast Guard and other military forces in catastrophe response.
5.6   Identify and discuss potential Federal system break-downs in hypothetical future catastrophic events.
5.7   Identify and discuss government legal powers during catastrophes.  

5.8  Identify and discuss state legal protection laws for volunteers 

5.9   Discuss the political implications of catastrophes at various governmental and political levels 

5.10   Identify legal issues involving governmental powers for catastrophe response and reconstruction  

5.11   Discuss ways in which political and legal change can result from catastrophes

5. 12  Describe the challenges of inter-jurisdictional partnership issues 

Scope:

This session provides an overview of the legal framework for preparedness and response to catastrophic events.  Political factors as well as organizational dynamics are included to provide a basis for understanding the complex environment in which preparing for extreme events may take place.   The literature reflected in political science and public administration provides us with insights into conflicts that arise in highly stressful events and the nature of the problems that evolve from our attempts to deal with disasters.     
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Objective 5.1.  Discuss how the National Response Framework, the National Preparedness Guidelines, the National Incident Management System and the National Response Plan shape the readiness and response of the U.S. for extreme events.    (See Slide 5-4)
I.  The National Response Framework

A. The National Response Framework presents the guiding principles that enable all response partners to prepare for and provide a unified national response to disasters and emergencies – from the smallest incident to the largest catastrophe. This important document establishes a comprehensive, national, all-hazards approach to domestic incident response (See:  http://www.fema.gov/emergency/nrf/mainindex.htm ). 
B. The Framework defines the key principles, roles, and structures that organize the way we respond as a nation. It describes how communities, tribes, states, the Federal Government, and private-sector and nongovernmental partners apply these principles for a coordinated, effective national response. It also identifies special circumstances where the Federal Government exercises a larger role, including incidents where Federal interests are involved and catastrophic incidents where a state would require significant support. The Framework enables first responders, decision makers, and supporting entities to provide a unified national response.  

C. In recent years, the U.S. has faced an unprecedented series of disasters and emergencies, and as a result our national response structures have evolved and improved to meet these threats. The National Response Framework reflects those improvements and replaces the former National Response Plan (NRP). 

D. This Framework represents a natural evolution of the national response architecture. Although the NRP was originally called a plan, it was actually a framework written to guide the integration of local, tribal, state, and Federal response efforts. By adopting the term “framework” within the title, this document is now more accurately aligned with its intended purpose. 

E. The Framework is written for senior elected and appointed leaders, such as Federal department or agency heads, governors, mayors, tribal leaders, and city or county officials – those who have a responsibility to provide an effective response to preserve the safety and welfare of the community.   It informs emergency management practitioners, explaining the operating structures and systems used routinely by first responders and emergency managers at all levels of government.  It is also augmented with online access to supporting documents, further training, and an evolving resource for exchanging lessons learned. 

II. National Preparedness Guidelines (2007) (Note:  the following section was drawn from information provided by the Department of Homeland Security on the National Preparedness Guidelines) 
A. Elements of the National Preparedness Guidelines   

1. National Preparedness Vision provides a concise statement of the core preparedness goals for the nation.  

2. The National Planning Scenarios identify a set of high-consequence threat scenarios of both potential terrorist attacks and natural disasters.  
3. The Universal Task List (UTL) is a menu of some 1,600 unique tasks that can facilitate efforts to prevent, protect against, respond to, and recover from the major events that are represented by the National Planning Scenarios.  
4. The Target Capabilities List (TCL) defines 37 specific capabilities that communities, the private sector, and all levels of government should collectively possess in order to respond effectively to disasters. 

B. The Guidelines reinforce the fact that preparedness is a shared responsibility.   They were developed through an extensive process that involved more than 1,500 Federal, state, and local officials and more than 120 national associations.  They also integrate lessons learned following Hurricane Katrina and a 2006 review of states’ and major cities’ emergency operations and evacuation plans.  

C.  The purposes of the Guidelines are to:

1. Organize and synchronize national (including Federal, state, local, tribal, and territorial) efforts to strengthen national preparedness;
2. Guide national investments in national preparedness;

3. Incorporate lessons learned from past disasters into national preparedness priorities;

4. Facilitate a capability-based and risk-based investment planning process; and

5. Establish readiness metrics to measure progress and a system for assessing the nation’s overall preparedness capability to respond to major events, especially those involving acts of terrorism.

D. The vision of the Guidelines is “a nation prepared with coordinated capabilities to prevent, protect against, respond to, and recover from all hazards in a way that balances risk with resources and need.”


E. The Guidelines are the umbrella for a range of readiness Initiatives that are: 



1. The umbrella for a Range of Readiness Initiatives

2. All-hazards

3. Risk-based

4. A call to action

F.  Capabilities:   The Guidelines establish a capabilities-based approach to preparedness.  Simply put, a capability provides the means to accomplish a mission.  The Guidelines address preparedness for all homeland security mission areas: prevention, protection, response, and recovery.  Capabilities are presented alphabetically below by mission area for ease of reference (see Figure 2).  Some capabilities cut across all mission areas and are therefore placed in a Common Mission Area.    
G. Priorities:  The Guidelines include a series of national priorities to guide preparedness efforts that meet the nation’s most urgent needs.  The priorities reflect major themes and recurring issues identified in national strategies, presidential directives, state and Urban Area Homeland Security Strategies, the Hurricane Katrina Reports, and other lessons-learned reports.  The priorities will be updated or refined over time as DHS implements the Guidelines or encounter changes in the homeland security strategic environment.



1.
Expand regional collaboration

2.
Implement the National Incident Management System and National Response Plan

3.
Implement the National Infrastructure Protection Plan

4.
Strengthen information sharing and collaboration capabilities

5.
Strengthen interoperable and operable communications capabilities

6.
Strengthen CBRNE detection, response, and decontamination capabilities

7.
Strengthen medical surge and mass prophylaxis capabilities

8.
Community preparedness: strengthening planning and citizen capabilities

H.  The National Preparedness System provides a way to organize preparedness activities and programs pursuant to the National Preparedness Guidelines.  The desired end-state of our National Preparedness System is to achieve and sustain coordinated capabilities to prevent, protect against, respond to, and recover from all hazards in a way that balances risk with resources.  

1.  Policy and doctrine involves ongoing management and maintenance of national policy and doctrine for operations and preparedness, such as the NIMS, NRP, NIPP, and the Guidelines.

2.  Planning and resource allocation involves application of common planning processes and tools by government officials, working with the private sector, nongovernmental organizations, and individual citizens to identify requirements, allocate resources, and build and maintain coordinated capabilities that are prioritized based upon risk.

3.  Training, exercises, and lessons learned involves delivery of training and exercises and performance evaluation to identify lessons learned and share effective practices.

4.  Assessment and Reporting involves assessments based on established readiness metrics and reporting on progress and effectiveness of efforts to achieve the vision of the Guidelines.

III.  National Incident Management System (NIMS)
A. NIMS provides a consistent nationwide template to enable Federal, state,

local, and tribal governments and private-sector and nongovernmental organizations to work together effectively and efficiently to prepare for, prevent, respond to, and recover from domestic incidents, regardless.  

B. It provides a set of standardized organizational structures such as the Incident Command Structure (ICS), multiagency coordination systems, and public information systems, as well as requirements for processes, procedures, and systems designed to improve interoperability among jurisdictions and disciplines in various areas, including:

• Training

• Resource management

• Personnel qualification and certification

• Equipment certification

• Communications and information management

• Technology support

• Continuous system improvement.

C. The National Response Plan uses the comprehensive framework provided by the NIMS to provide the structure and mechanisms for:

• National-level policy and operational direction for Federal support to

state, local, and tribal incident managers.

• Exercising direct Federal authorities and responsibilities as appropriate under the law.

Note:  For an excellent discussion of the U.S. national response system see:  Davis, Lynn E., Jill Rough, Gary Cecchine, Agnes Gereben Schaefer, Laurinda L. Zeman (2007).  Hurricane Katrina Lessons for Army Planning and Operations. Rand Corporation.  Santa Monica, CA.

Objective 5.2.    Discuss the principles of federalism and exceptions to federalism (See Slide 5-5)
I.  Federalism

A. The federal system in the United States is one that is based on enumerated powers specifically granted to it in the U.S. Constitution and statues.   The Tenth Amendment to the Constitution provides that powers not delegated to the federal government nor prohibited by it to the states are reserved to the states. 
Key federal powers include the collection of taxes and duties, payment of debts and providing for welfare and the common defense.  Other Federal powers include regulating commerce with among multiple states and foreign nations, establishing a militia and  protecting civil rights and liberties.


B. Faber (2006) notes that Hurricane Katrina may have exposed a weakness in the federal system.Because of our federalized system, FEMA and the DHS are not in complete control. As a result of this shared powere arrangement, there is no single autority to effectively prepare, respond, mitigate and recover from disasters

Questions:  Who has primary control to declare a disaster?  What is the role of the Federal government in disasters?  What is the primary benefit for obtaining a Federal declaration of a disaster?  Hurricane Katrina provided a test for federalism and the capacity of our system to effectively deal with a catastrophe.  What do you see that Katrina showed us about federalism and disasters?    
Note that in Barry’s (1998) analysis of the great Mississippi River flood of 1927, the assignment of Federal responsibility for flood control represented a great change in U.S. governance.  The Federal role in state, local and individual affairs changed significantly following the 1927 flood and the Federal programs that were established as a result of the depression in the 1930s. Check your state emergency management statute and observe who may declare an emergency and the other powers that are provided for the governor of the state and what powers are given to officials at the local level.   

Note that the Stafford Act allows the President to direct Federal agency resources and utilize agency authorities and resources in support of state and local agencies responding to the disaster.  This may occur with or without reimbursement.  To say the least, it’s all about access to resources.
Questions:  Why can’t Federal authorities simply respond to disasters without waiting for a formal request from the state governor? 

· The U.S. Constitution spells out the powers and responsibilities of the federal government and reserves all other powers and responsibilities for the individual states. 
· Local governments have only the powers and responsibilities delegated by their state governments and are often restricted in their authority to regulate land-use, building standards, and other functions and in their authority to raise taxes, provide services, and exercise discretion in policymaking.
· Authority and responsibility for responding to natural and technological disasters resides in the states, but the federal government may assume authority and responsibility for disasters that threaten national security or the very existence of the government. As a result, federal agencies can act directly and assume leadership in crisis situations related to war, terrorism, and certain types of criminal activity, such as bombings, kidnappings, and bank robberies.
Questions:  How do you think that local residents and officials might respond if state or federal officials flew in during a disaster, set up a command center, and simply took over local emergency response operations? Under what circumstances might such a scenario be reasonable or justifiable under what circumstances might make it very inappropriate and possibly even more difficult to respond effectively to the needs of victims?

II.  During the immediate aftermath of a disaster, a governor may request the president to send in the U.S. military and use the resources of the Department of Defense to preserve life and property.  This emergency assistance is limited to 10 days.  

III.  The Stafford Act provides for two distinct circumstances 
under which the president may deploy federal troops.

A. Emergency. Essential Assistance:  The Stafford Act requires that the governor must determine the situation to be of great severity such that the state is unable to deal with the situation without federal help.  The governor must execute the state response plan and activate the state National Guard units under state control.

B.  Major Disaster.  This provision is similar to the above criteria, but mandates the specification of what is needed and what is not required.  The governor must explain what is currently being utilized at the state and local level.  Note that the governor may keep the national guard units under state control.

C. ????

IV.  The Posse Comitatus Act (18 U.S.C. 1385), along with other related laws and

administrative provisions, prohibits the use of the military to execute civilian laws unless

expressly authorized by the Constitution or an act of Congress. Posse Comitatus Act (18 U.S.C. Section 1835) provides that “Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined under this title or imprisoned not more than two years, or both.”  
A.  Note that Congress can provide for means of allowing the military to assist in disaster response.  The Stafford Act is a key means of allowing the President to use the military resources.  

B.  Congress has made a number of exceptions to the act which permit military involvement in law enforcement. For example, Congress has enacted a number of statutes which authorize the President to use military forces to suppress insurrections and domestic violence (10 U.S.C. 331-335). If these statutes were to be invoked, the President could use active or reserve components to put down a rebellion or to control domestic violence. Another important exception relates to the Coast Guard, which Congress has vested with broad law enforcement authority.

C.  Under these statutory provisions, the Coast Guard and Coast Guard Reserve can participate in the enforcement of maritime, customs, and certain other federal laws. For more information on the Posse Comitatus Act see CRS Report RS20590, The Posse Comitatus Act& Related Matters: A Sketch, and CRS Report RS22266, The Use of Federal Troops for Disaster Assistance: Some Legal Issues.
Questions:  The Posse Comitatus Act (18 U.S.C. 1385), along with other related laws and administrative provisions, prohibits the use of the military to execute civilian laws unless expressly authorized by the Constitution or an act of Congress.  What is the intent behind the limitations imposed on the federal government?  What do you see are the impacts that this imposes in a large scale catastrophe?  (See Slide 5-6)
Note:  For an excellent discussion of the statutory framework of the National Guard and their state or Federal status, see “Hurricane Katrina: DOD Disaster Response” prepared by the Congressional Research Service (2005).
V.  Statutory exceptions to the Posse Comitatus Act.  There are exceptions to Posse Comitatus and the use of military forces, and police roles of military forces.  Department of Defense regulations provide emergency powers that authorize actions to be taken under the inherent right of the U.S. Government to ensure the preservation of public order and carryout governmental operations (DoD Cooperation with Civilian Law Enforcement Officials, DoD Directive 5525.5 – Encl. 4 – section E4.1.2.3.  

A.  Federal use of the military may be taken to restore government functioning and public order  when sudden and unexpected civil disturbances, disaster or calamities seriously endanger life and property and disrupt normal governmental functions (includes civic disturbances such as earthquakes, fires, floods or other such calamity endangering life).  

B.  The DoD may also provide support to local authorities for rescue, evacuation for/of emergency medical services, debris removal, restoration of essential services.  
Legislation during the 2008 term included Title 6. Domestic Security Chapter 1.  Homeland Security Organization Coordination with Non-Federal Entities (2008), 6 USCS § 466.
§ 466.  Sense of Congress reaffirming the continued importance and applicability of the Posse Comitatus Act 

     (a) Findings. Congress finds the following:
   
(1) Section 1385 of title 18, United States Code (commonly known as the "Posse Comitatus Act"), prohibits the use of the Armed Forces as a posse comitatus to execute the laws except in cases and under circumstances expressly authorized by the Constitution or Act of Congress.
   
(2) Enacted in 1878, the Posse Comitatus Act was expressly intended to prevent United States Marshals, on their own initiative, from calling on the Army for assistance in enforcing Federal law.
   
(3) The Posse Comitatus Act has served the Nation well in limiting the use of the Armed Forces to enforce the law.
   
(4) Nevertheless, by its express terms, the Posse Comitatus Act is not a complete barrier to the use of the Armed Forces for a range of domestic purposes, including law enforcement functions, when the use of the Armed Forces is authorized by Act of Congress or the President determines that the use of the Armed Forces is required to fulfill the President's obligations under the Constitution to respond promptly in time of war, insurrection, or other serious emergency.
   
(5) Existing laws, including chapter 15 of title 10, United States Code [10 USCS §§ 331 et seq.] (commonly known as the "Insurrection Act"), and the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 5121 et seq.), grant the President broad powers that may be invoked in the event of domestic emergencies, including an attack against the Nation using weapons of mass destruction, and these laws specifically authorize the President to use the Armed Forces to help restore public order.
 
     (b) Sense of Congress. Congress reaffirms the continued importance of section 1385 of title 18, United States Code, and it is the sense of Congress 
that nothing in this Act should be construed to alter the applicability of such section to any use of the Armed Forces as a posse comitatus to execute the laws.

Objective 5.3.  Discuss three key political issues that may hamper catastrophe preparedness efforts 

Questions:  In what ways do you see that political issues hamper catastrophe preparedness efforts at the federal, state or regional, or local levels of the U.S. or internationally? How do political issues impact preparedness initiatives in cross boundary areas?  (See Slide 5-7) 
I.  Catastrophic preparedness requires regional collaborations between states and integration of federal agency response efforts.

A.  Catastrophes by definition overwhelm local, state and national response capacities.  Under this view, it is critical that preparedness efforts should be regional in nature and include multi-state collaborations.  In addition, these efforts should involve the numerous federal agencies that have regulatory or monitoring responsibilities.  Unfortunately, such a regional approach is not mandated by Federal statute leaving the states and local jurisdictions to participate at their own individual discretion as they will.  

 Note that evacuation planning activities by Louisiana were resisted by neighboring states until 2005.  The evacuation executed for Hurricane Katrina was a multi-state collaboration.

B. One of the key challenges in preparedness and in response to disasters is the tendency of organizations to maintain their independence and autonomy while a broader community-wide focus and inter-organizational interdependence is needed.  (Tierney, Lindell and Perry 2001). 

 Problems and challenges in catastrophic preparedness initiatives are often seen in organizational decision making. In a normal non-crisis time, people and organizations typically try to make rational choices However, in a crisis situation, a rational model is more difficult and achieveing it is often convoluted.

Because of the constraints in a disaster, rational approaches rarely are achieved.
Actually, the evacuation in Katrina went quite well – although too many people did not leave New Orleans.  The situation that observed (or at least among those who had electricity) in Katrina was chaos and a failure of adaptive decision making.  It may show that the plans and alliances being emphasized were capable of being supported in the situation present at the time of the catastrophe. 

II. Inter-organizational Conflict and Collaboration: Impacts on Developing sound Public Policy

Burby (1998) notes that there are five principles that offer a foundation for sound public policy and avoid the disaster cycle of recurring disasters in vulnerable locations.

1.  Governments must limit the practice of subsidizing the risks involved in using hazardous areas.

2. Governments must build and share a base of knowledge about the nature of risks and sustainable ways of living with hazards.

3. All levels of government must develop commitment and capacity to change the way they manage the use of hazardous areas.

4. Governments must do a better job of coordinating policies to manage exposure to hazards with policies to accomplish economic, social and environmental objectives through community development.

5. Governments must foster innovation in governance and land management to better match institutional systems and tools with the nature of the problems posed by natural hazards (p. 264).

Questions:  May and Deyle contend that public policies dealing with preparedness are fragmented and resistant to change where integration and coordination of public policy is critical (1998, p.57).  Although their observation was made in Cooperating with Nature ten years ago and focused on hazard mitigation, do you see that this position is accurate today?  Do policies which fail to address hazard mitigation impact emergency response and recovery?  Explain your position.  

When we see problems associated with communications technology deployed by neighboring jurisdictions, allocation of resources in a response or actions by one agency conflicting with a neighboring one, what we observe may be a symptom of the problem rather than the primary issue.  May, Deyle (1998) and Burby (1998) would likely contend that what you face in an emergency response is the result of our mitigation policies and programs.  A failure to acknowledge our vulnerabilities only delays the social-cultural, economic, political and environmental impacts in a disaster and will be even worse in a catastrophe.

Question:  Public agencies at the local, state and national levels must collaborate both vertically and horizontally in preparedness efforts.  Agencies at all levels attempted to integrate their plans prior to Hurricane Katrina, but the response in many of the assessments did not find that their preparedness efforts were effective.  What do you see to be the factors that must be addressed to ensure that preparedness efforts reflect collaboration among and between all levels of govern?  

·  Disasters are political in nature and involve inter-organizational conflict and blame.
· Conflict between organizations (even to a significant degree) is part of response operations.  Disagreements may evolve concerning some of the following issues:

· Who will be given authority over incident command?


· Which organizations will be assigned seemingly menial or less visible tasks?
· Which organizations will be given additional resources and responsibilities?
· Who will get credit or blame for the outcome of the event?
· Because of this conflict, some organizations restrict communication and coordination with others simply because inter-organizational rivalries exist.  


· Politics are also prevalent when disasters are declared and when resources begin to be distributed.  (Political issues will be a large source of discrepancies).

· There will be disagreement about who should get help first.
· Favoring major supporters or ignoring those who have significantly less power may occur following a disaster

· Inter-organizational communication, collaboration and control (NIMS has been a 
critical initiative in order to address these concerns

Question:  What do you see are some strategies to reduce inter-organizational conflict in preparing for a catastrophe?  

· Get to know departmental leaders in the city and those of all other organizations.   
· Try to develop a rapport with them and amongst each other.
· Plan together and clarify responsibilities before disaster strikes.
· It is much easier to find consensus during preparedness rather than resolve 
disagreements after response operations have begun.
· Reason with organizations. 
· Show the merit of cooperation, communication and coordination (e.g., how that will help disaster victims and speed up response and recovery operations).
· Go to the political figure for assistance.
· If all else fails, ask the mayor or county commissioner to settle differences or enforce decisions.
Question:  Katrina demonstrated that blaming other organizations for operational problems was a common dynamic.  How can you reduce or eliminate this phenomenon from the chaos that may be present in a response to a catastrophe?  



Deal directly with the media

Question:  How can emergency managers use politics to their advantage after a disaster?
Disasters generate an incredible amount of interest on the part of the media, citizens and politicians (i.e., no one cares about disasters until they happen, and this attention fades quickly soon after the event occurs).

Disasters are unique “focusing events” that can determine the policy agenda in this issue area (Birkland 2006).

Emergency managers should harness the interest in disasters to improve the ongoing response, seek recovery aid, and promote additional mitigation and preparedness activities.
Questions:  Why is decision making difficult in a catastrophe?  What are some of the reasons why decision making is problematic during disaster response operations?  What is situational awareness?  What are the typical political problems in catastrophes?  Why do some organizations have conflict with others during response operations in a catastrophe?

Dror (1988) identified reasons why decision making under disaster conditions is difficult and strategies to address them (1988).

· Disasters involve adversity and are characterized by injury, death, destruction and demand the immediate attention of decision makers.

· Time is critical in a disaster and because people’s lives and well-being are at stake in a disaster, there is incredible pressure for decision makers to act quickly and even prematurely.

· There are no easy decisions in disasters for they are often accompanied by situations where there are drawbacks to nearly every decision that needs to be made.

· Decision making during response operations is challenging as uncertainty is an expected correlate of disasters.

· The physical and emotional demands placed on decision makers are great and they may impair effective decision making.

 Strategies for effective decision making in a disaster response include (Dror 1988):  

1.  Design preferable models – This strategy is similar to a rational model as it entails studying the situation or problem in detail, determining the gap that exists between the goal and reality, and intervening to adapt the process to the desired outcome.

2.  Debugging – This method includes an acute observation of the decision process in order to correct potential weaknesses and mistakes as they become apparent.

        3.  Think critically - People often fail to “think outside the box.”

Objective 5.4.    Describe current government plans for catastrophe readiness and response (See Slide 5-8)
I. Federal System:  Stafford Act   
A. The Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. Section 5170. 

B. The Stafford Act provides an orderly and continuing means of assistance by the Federal Government to State and local governments in carrying out their responsibilities to alleviate the suffering and damage which result from disaster.  It supplements state and local resources in major disasters or emergencies where state and local resources have been overwhelmed.  Except to the extent that an emergency involves primary federal interests, the declaration of a disaster must be triggered by a request to the President from the governor of a state.  
C. The President, in response to a State Governor’s request, may declare “emergency” or “major disaster” in order to provide Federal assistance under the Act (44 CFR 206.2).

D.  The Stafford Act Supports State, tribal and local government response efforts. 

E.  Operational components that may be activated under authorization of the Stafford Act include the National Response Coordination Center (NRCC), Regional Response Coordination Center (RRCC), Joint Field Office (JFO), and Disaster Recovery Centers (DRCs). 

1. The Department of Homeland Security (DHS) National Operations Center continually monitors potential major disasters and emergencies. When advance warning is received, DHS may deploy—and may request that other Federal agencies deploy—liaison officers and personnel to a State emergency operations center to assess the emerging situation. An RRCC may be fully or partially activated. Facilities, such as mobilization centers, may be established to accommodate Federal personnel, equipment, and supplies. 

2. Immediately after a major incident, tribal and/or local emergency, personnel respond and assess the situation. If necessary, those officials seek additional resources through mutual aid and assistance agreements and through the State. State officials also review the situation, mobilize State resources, use interstate mutual aid and assistance processes (such as the Emergency Management Assistance Compact to augment State resources), and provide situation assessments to the DHS/Federal Emergency Management Agency (FEMA) regional office. The Governor activates the State emergency operations plan, declares a state of emergency, and may request a State/DHS joint Preliminary Damage Assessment (PDA). The State and Federal officials conduct the PDA in coordination with tribal/local officials as required and determine whether the impact of the event warrants a request for a Presidential declaration of a major disaster or emergency. Based on the results of the PDA, the Governor may request a Presidential declaration specifying the kind of Federal assistance needed. 

3. After a major disaster or emergency declaration, an RRCC coordinates initial regional and field activities until a JFO is established. Regional teams assess the impact of the event, gauge immediate State needs, and make preliminary arrangements to set up field facilities (If regional resources are or may be overwhelmed or if it appears that the event may result in particularly significant consequences, DHS may deploy a national-level Incident Management Assistance Team (IMAT)). 

4. Depending on the scope and impact of the event, the NRCC carries out initial activations and mission assignments and supports the RRCC.
 

5. The Governor appoints a State Coordinating Officer (SCO) to oversee State response and recovery efforts. A Federal Coordinating Officer (FCO), appointed by the President in a Stafford Act declaration, coordinates Federal activities in support of the State. 

6. A JFO may be established locally to provide a central point for Federal, State, tribal, and local executives to coordinate their support to the incident. The Unified Coordination Group leads the JFO. The Unified Coordination Group typically consists of the FCO, SCO, and senior officials from other entities with primary statutory or jurisdictional responsibility and significant operational responsibility for an aspect of an incident. This group may meet initially via conference calls to develop a common set of objectives and a coordinated initial JFO action plan.
 

7. The Unified Coordination Group coordinates field operations from a JFO. In coordination with State, tribal, and/or local agencies, Emergency Support Functions assess the situation and identify requirements. Federal agencies provide resources under DHS/FEMA mission assignments or their own authorities. 

8. As immediate response priorities are met, recovery activities begin. Federal and State agencies assisting with recovery and mitigation activities convene to discuss needs. 

9. The Stafford Act Public Assistance program provides disaster assistance to States, tribes, local governments, and certain private nonprofit organizations. FEMA, in conjunction with the State, conducts briefings to inform potential applicants of the assistance that is available and how to apply. 

10. Throughout response and recovery operations, DHS/FEMA Hazard Mitigation program staff at the JFO look for opportunities to maximize mitigation efforts in accordance with State hazard mitigation plans.
 

11. As the need for full-time interagency coordination at the JFO decreases, the Unified Coordination Group plans for selective release of Federal resources, demobilization, and closeout. Federal agencies work directly with disaster assistance grantees (i.e., State or tribal governments) from their regional or headquarters offices to administer and monitor individual recovery programs, support, and technical services. 

II.  State All Hazards Emergency Response Plans
State homeland security and emergency management statutes may include a provision that an all hazard emergency response plan be developed.  The act clearly provides for the authority of the governor as well as what local governments may do in a disaster.  The provision of the state act also provides that a state emergency management agency and its operational procedures be established.
Questions:  Review the authority and responsibilities outlined in the Louisiana Homeland Security and Emergency Assistance and Disaster Act (La. R.S. 29:726  (2008)) in Appendix A.  What statutory obligations exist for developing and maintaining an emergency management plan?  What powers are included in this provision to require plans and participation in the planning process?  Are private and non-profit sector organizations included in this provision? 

III.  Local Government Emergency Response Plans

A.  Local government units are required under state homeland security and 
emergency management statutes to develop an all-hazards emergency plan.  Since 
these are state laws, they impose a statutory duty to plan for disasters.  The statute 
may provide that the local government (county level) will forward the plan to the 
state office of emergency preparedness.   


B.  Emergency Planning and Community Right to Know legislation adopted at the state level requires that communities plan for extremely hazardous substances (a set of hazardous substances defined by U.S. Environmental Protection Regulations).   Local jurisdictions are required to obtain inventory information from local chemical processors who store, process, use, or transport hazardous substances.  If they have any extremely hazardous substances in their inventories, they are required to complete a plan.   


C.  Local planning requirements also are associated with hazard mitigation 
planning.  Rather than requiring mitigation planning in state emergency 
management statutes, the planning requirement is associated with qualifying and 
obtaining mitigation funds.  Before the state emergency management agency will 
provide funding for local hazard mitigation projects, the local entity must prepare 
a hazard mitigation plan.   If the local entity fails to complete the local mitigation 
plan, they do not qualify for consideration of mitigation funds.  


D.  It should be noted that statutory requirements to develop a local emergency 
response plan establish a legal duty ‘to plan’ on the part of the local entity.  
Failure to comply with this statutory duty could lead to a claim of negligence on 
the part of the local entity.  

Questions:  If a local jurisdiction does not comply with the state emergency management statute mandating that local entities develop an emergency response plan, could the local entity be found negligent under state law?  What planning requirements does the state emergency management statute in your state provide?  Review the state act in your state to clarify what obligations are in place for local government entities to plan for disasters.     Note:  See section 5:8 of this session for a further discussion of the elements of negligence.

Question: The Louisiana Homeland Security and Emergency Assistance and Disaster Act provides definitions of the following terms in § 29:723.  Does the term ‘disaster’ include the term “catastrophe”?   Explain your position.

(1) "Disaster" means the result of a natural or man-made event which causes loss of life, injury, and property damage, including but not limited to natural disasters such as hurricane, tornado, storm, flood, high winds, and other weather related events, forest and marsh fires, and man-made disasters, including but not limited to nuclear power plant incidents, hazardous materials incidents, oil spills, explosion, civil disturbances, public calamity, acts of terrorism, hostile military action, and other events related thereto.

 (2) "Emergency" means:

      (a) The actual or threatened condition which has been or may be created by a disaster; or

      (b) (i) Any natural or man-made event which results in an interruption in the delivery of utility services to any consumer of such services and which affects the safety, health, or welfare of a Louisiana resident; or

         (ii) Any instance in which a utility's property is damaged and such damage creates a dangerous condition to the public.

         (iii) Any national or state emergency, including acts of terrorism or a congressional authorization or presidential declaration pursuant to the War Powers Resolution (50 U.S.C. 1541 et seq.).

 (3) "Emergency preparedness" means the mitigation of, preparation for, response to, and the recovery from emergencies or disasters. The term "emergency preparedness" shall be synonymous with "civil defense", "emergency management", and other related programs of similar name.

Objective 5.5.    Identify and discuss the political structure of the U.S. emergency management system, and the use of the National Guard or other military forces in catastrophe response (See Slide 5-9)
Questions:  How would you characterize the U.S. emergency management system? Is it centralized or decentralized?  What do you see as the primary roles for local, state and federal governments in emergency management?  
I.  Emergency Management System
A. Federal
1.  The political system in the U.S. is a shared one among federal, state  and local governments.  As a federal system, emergency management  involves  any stakeholders including our federal executive offers and agencies, the Congress, state and local elected officials and agencies.  Although the federal government provides extensive resources for emergency management and especially support for response and recovery efforts, local governments have the greatest responsibility for emergency management activities and services.  
2.  The U.S. federal system dictates as a basic requirement that state and local levels of government must comply with national legislation, regulations and court decisions.  Thus, state and local jurisdictions must follow the guidelines and frameworks outlined in Objective #1 of this session of the class.  
3.  As a federalist system, emergency management is a decentralized organization which includes many local and state agencies who play a critical role in our response and recovery efforts.  As a result of this decentralized system, conflict arises out of the execution of state and local policies and actions.  

4. Local and state compliance with federal programs and policies, however, is often due to the incentive of funding requirements that accompany financial resources either for planning, mitigation, response or recovery.   Issues associated with control and direction have increased since the formation of  the U.S. Department of Homeland Security (DHS) following the attacks of September 11, 2001.  

5.  The federalist system has advantages including flexibility, diversity and redundancy of operations, and both local and regional focus on hazards and vulnerabilities (McEntire and Dawson 2007).  

B.  State 
1. Roles and Responsibilities in Emergency Management
a. Enact Emergency Management Legislation, Codes, Regulations

b. Fund Emergency Management Activities

c. Enforce National Laws

d. Serve as Interface with Federal Agencies
e. Develop Integrated and Comprehensive 4-Phased Programs

f. Coordinate State Agency Activities

g. Assist Local Governments


2. Role of Governor:

a. State level responsibility for Emergency Management
b. Declares State Disaster
c. Directs State’s Disaster Response
d. Commands State National Guard
e. Sole Authority to Request Federal Aid
f. Signs Interstate Mutual Aid Agreements


3. Typical Gubernatorial Emergency Powers:

a. Authority to Declare Disasters
b. Suspend State Laws
c. Mobilize National Guard
d. Seize Personal Property
e. Direct Evacuations
f. Authorize Emergency Funding


4. Responsibilities of states in disasters 

a. Local authorities and individuals request help from private relief organizations and the state government, which, if warranted, activates its disaster response plan.

b. Generally, governors have, or are granted, the power to use all available State resources needed to respond effectively and efficiently (EPN, 8 December 1998, 223).

c. In many states, governors can suspend state laws or local ordinances if it is determined that the law in question will restrict or prohibit efforts to relieve human suffering caused by the disaster.
d. In some States, after a State emergency declaration, the Governor may establish economic controls over such resources and services as food, wages, clothing, and shelter in affected areas.
e. Under a State emergency declaration, Governors are empowered to mobilize the National Guard and direct its efforts. Most are also empowered to direct citizen evacuation, to order the control of movement into or out of disaster areas, to release emergency funds, and to reallocate State agency budgets for emergency work.
f. If assistance is beyond their capability, the Governor requests a Presidential Declaration of Major Disaster or Emergency according to the Stafford Act.

5. The Governor’s request for a national disaster declaration request shall be based on a finding that the disaster is of such severity and magnitude that effective response is beyond the capabilities of the State and the affected local governments and that Federal assistance is necessary (Stafford Act Title IV, Section 401).


6. The Governor submits an official request to the President through the FEMA Regional Director asking for Federal assistance under the Stafford Act. If granted, the Governor then appoints a state coordinating officer (SCO) to interact with the federal coordinating officer (FCO) assigned to the disaster operation as the President’s representative.

7. A few States, such as Virginia, are also developing State Reservists Programs. The intent behind such programs is “to develop a cadre of trained people who can be called upon during a disaster to support agency response and recovery efforts.” (VDES 1997)


8. Role and use of the National Guard
a. The National Guard has constitutional and statutory roles as both the militia of the several states and as a federal military reserve force. As the state militia, each state’s National Guard is commanded by the governor. Each member of the National Guard has dual status as a member of the National Guard of his or her state and of the Army or Air National Guard of the United States, the latter being a reserve component of the Army or the Air Force, respectively.  
b. The National Guard may be activated under state law to deal with civil disturbances or natural disasters, maintain vital services (such as hospitals or prisons), conduct drug enforcement operations, and respond to other threats to the security of the state’s citizens or violations of state laws. In addition, the President is authorized to activate the National Guard into federal service to deal with a wide range of domestic emergencies or disasters. These include suppressing insurrections if requested to do so by the state’s governor or legislature; enforcing federal laws are also included.

c. Governors frequently activate portions of their states’ National Guard. In fiscal year 1993, for example, 34,052 members of the Army National Guard (out of a total...of 422,720) were called to state active duty in 47 states. They dealt with 148 natural disasters, 40 search and rescue operations, 48 provisions of potable water to communities hit by natural disasters, 13 fires, and 10 law enforcement assistance missions. In recent years, large numbers of National Guard personnel have been called to state active duty to cope with Hurricanes Andrew in Florida and Louisiana and Iniki in Hawaii (1992), the Los Angeles riots (1992), and the Midwest Floods (1993).” (U.S. Senate 1995, 44–45).  

d. Normally a request to use the National Guard at the local level is made by local authorities through the State Office of Emergency Management to the Governor or his or her executive agency.
e. National Guard forces have been used locally for: 

(1).  Search and rescue

(2).  Hazardous materials decontamination
(3).  Communications equipment and personnel
(4).  Transportation equipment and personnel
(5).  Security and maintenance of order

(6).  Mass feeding 

(7).  Provision of potable water

(8).  Housing (typically tents)

(9).  Health and medical care

(10).  Sanitation

(11).  Temporary restoration of essential facilities

(12).  Engineering services

(13).  Debris clearance. (FEMA 1984)

B. Local  

· Local governments, whether cities, towns, boroughs, villages, counties, or a parish, are central organizations in emergency management since local government has the primary responsibility for public safety, including emergency response following a disaster. 

· The local elected government official is usually the person in charge, unless another official has been designated through ordinance or legislation.

· In general terms, local laws define, with widely varying specificity and scope, who will do what in preparing for, mitigating, responding to or recovering from emergencies or disasters. The objective here is to establish a legal authority for the development and maintenance of an emergency management program and organization and to define the emergency powers, authorities, and responsibilities of the chief executive official and the emergency manager. 

As noted above it is also of importance that local legislation be in conformance with State legislation.

II.  The White House The Federal Response to Hurricane Katrina: Lessons Learned (2006) provided the following observations for the use of the U.S. military in response operations.  The military provides a great operational response resource but of noteworthy importance is the comment on what the military’s primary mission is directed to address.  Further, the process for obtaining this support is very specific and unfortunately takes some time. 

A.  The Federal response to Hurricane Katrina demonstrates that the Department of Defense (DOD) has the capability to play a critical role in the Nation’s response to catastrophic events. During the Katrina response, the DOD – both National Guard and active duty forces – demonstrated that along with the Coast Guard it was one of the only Federal departments that possessed real operational capabilities to translate Presidential decisions into prompt, effective action on the ground. In addition to possessing operational personnel in large numbers that have been trained and equipped for their missions, the DOD brought robust communications infrastructure, logistics, and planning capabilities.  Since DOD, first and foremost, has its critical overseas mission, the solution to improving the Federal response to future catastrophes cannot simply be to “let the Department of Defense do it.” 

B.  The Federal response to Hurricane Katrina highlighted various challenges in the use of military capabilities during domestic incidents. For instance, limitations under Federal law and DOD policy caused the active duty military to be dependent on requests for assistance. These limitations resulted in a slowed application of DOD resources during the initial response. Further, active duty military and National Guard operations were not coordinated and served two different bosses, one the President and the other the Governor.

Question:  The deployment of Dept. of Defense resources in response to Hurricane Katrina was viewed by many as critical to rescue efforts.  What limitations need to be acknowledged in the use of military resources in an emergency response?  (See Slide 5-9).
C. Limitations to Department of Defense Response Authority.  For Federal domestic disaster relief operations, the DOD currently uses a “pull” system that provides support to civil authorities based upon specific requests from local, State, or Federal authorities.  This process can be slow and bureaucratic.      Assigning active duty military forces or capabilities to support disaster relief efforts usually requires a request from FEMA, an assessment by DOD on whether the request can be supported, approval by the Secretary of Defense or his designated representative, and a mission assignment for the military forces or capabilities to provide the requested support. A 21-step process is reqiored from the time a request is initiated until the military force or capability is delivered to the disaster site..  While this overly bureaucratic approach has been adequate for most disasters, in a catastrophic event like Hurricane Katrina the delays inherent in this “pull” system of responding to requests resulted in critical needs not being met.  One could imagine a situation in which a catastrophic event would be of such a magnitude that it would require an even greater role for the Department of Defense. 
III.  The White House Katrina Report (2006) also discussed linkages between active duty military units and the state national guard.  Note the potential political struggles that could emerge between the federal government and the state governor who controls the National Guard units.  

In the overall response to Hurricane Katrina, separate command structures for active duty military and the National Guard hindered their unity of effort. U.S. Northern Command (USNORTHCOM) commanded active duty forces, while each State government commanded its National Guard forces. For the first two days of Katrina response operations, USNORTHCOM did not have situational awareness of what forces the National Guard had on the ground. Joint Task Force Katrina (JTF-Katrina) simply could not operate at full efficiency when it lacked visibility of over half the military forces in the disaster area.  Neither the Louisiana National Guard nor JTF-Katrina had a good sense for where each other’s forces were located or what they were doing. For example, the JTF-Katrina Engineering Directorate had not been able to coordinate with National Guard forces in the New Orleans area. As a result, some units were not immediately assigned missions matched to on-the-ground requirements. Further, FEMA requested assistance from DOD without knowing what State National Guard forces had already deployed to fill the same needs.  Also, the Commanding General of JTF-Katrina and the Adjutant Generals (TAGs) of Louisiana and Mississippi had only a coordinating relationship, with no formal command relationship established. This resulted in confusion over roles and responsibilities.
Objective 5.6.   Identify and discuss potential Federal system break-downs in hypothetical future catastrophic events (See Slide 5-10)
I.  Lack of intergovernmental relationships between federal, state and local agencies (Waters 2006).

A.  Lack of clear roles and responsibilities, decision making and political infighting.  


B.  An ever increasing role of the federal government in disaster response and 
recovery along with an expectation that the federal government will help (actually 
bail everyone out).


C.  At least for the first 72 hours, all disasters are local and state.  The key is to 
strengthen local and state capacity to deal with disasters.


D.  No alternative plans and no capacity to adapt existing plans


E.  Too much of a reliance on calling in the federal troops

II.  Lack of effective organizational adaptation

A.  Perro’s (1984) normal accidents approach and the analysis of high-reliability organizations has provided a good framework in understanding organizations that deal with complex technologies.  Perro contends that the production process and how the organization is managed that use risky technologies makes those organizations prone to catastrophic failure.  He determined that the structure provided within an organization determines how well adaptation is made in times of crisis.  Unfortunately, he saw that too many organizational systems were unable to correct or adapt when needed.  (see Tierney p. 138) 

B.  Ward and Wamsley (2007) contend that ICS has been effect as a standardized coordinating system for fighting forest fires and brush fires, but that it is not sufficiently flexible to deal with the diverse disasters or the variety of unexpected issues that typically arise during a disaster response operation.  

1.  While the system created a centralized coordinating structure, it also created an artificial barrier between formal response systems and the informal networks that form at the local level in response to disasters.  

2.  They contend that in the response to Hurricane Katrina in 2005, NRP had not been fully integrated at the state and local levels negating potential benefits of this approach to organizing for disaster response.  Flexibility and adaptation was needed rather that rigid organizational frameworks.

3.  Command confusion and lack of coordination were present rather than fluid lines of authority and discretion.  

Questions:  What potential system breakdowns could limit effective preparedness and response efforts to catastrophic events?  How should these system limitations be addressed?  Are these limitations also seen in cross boundary international catastrophic events?   (See Slide 5-10)
III.  Reactive policy making rather than conscious deliberate policy making.  Katrina demonstrated that we remain in a reactive policy making position and that we fail to effectively learn from disasters and make constructive adjustments.  

Kingdom (1984) sees that policy making is a three stage process including:

1.  Problem recognition.
This includes the acknowledgement of a situation by policy makers that requires their collective action in the form of new programs, adaptation of existing ones, or the elimination of barriers to a situation.  Non-existing building codes, and victims of disasters required to remain in unsatisfactory housing or public shelters would be two situations requiring policy attention.  A sufficient number of policy makers must agree on the nature of the problem for action to be taken to develop a satisfactory solution to address it. 

2.  Problem definition.

This includes the agreement by policy makers in a common framework for the issues that have been identified and consensus that action must be taken.  Unless a consensus is reached on the nature of the problem, no adequate resolution to it will be made.

3. Policy adoption.
This is formal lawmaking which can be at the federal, state or local level.  Providing for open debate in council meetings, commission hearings, or full assembly environments provides a basis for adopting measures that will address the problem(s).   

IV.  Ward and Wamsley (2007) reflect on the contribution of Baumgartner and Jones (1993) in the concept of ‘punctuated equilibrium.’  

A.  This theory contends that policy making is an inherently unstable process that is reflected in continued disagreement even following formal approval of a public policy (ie: critics remain unconvinced of the adopted solution).  In this theory, events over time will erode public confidence in the adopted solution allowing the opposition to overturn the previously adopted measures and replace these measures with alternative ones.  

B.  Events such as the response to Hurricane Katrina open the problem and debate allowing the equilibrium within the policy to become unsettled.  This instability provides the opportunity for an alternative policy to be adopted.  

C.  The U.S. emergency management system is diverse and alternative approaches to dealing with risks encouraged to account for differences in geography, local culture, or political dynamics.  “In the unstable environment of disaster response, in which unprecedented and unanticipated events of national magnitude can exceed the capacity of any given solution, change may be the only constant (218).”    

D.  Government decision makers pursue political agendas noting that agencies can and will use rational methods of policy making in an efficient manner.  This is in contrast to an approach that distinguishes between political and administrative roles.  In an unstable environment, agency heads and their staff may attempt to deal with unstable environments by quickly and efficiently adopting new policies that allow the institution to adapt to existing instabilities (within current legislative / policy frameworks).

E.  Lack of effective response may lead to political blame games and/or organizational adaptation that oversteps current authorities and separation of powers.  Unfortunately, the result is still confusion in a very complex environment.  The issue remains in how to deal with the confusion in a rational manner that does not lead to conflicts in political and administrative roles.  

1.  “The myth of an efficient, effective and organized bureaucracy overlooks the complexity, difficulties and near failures involved in achieving our national goals, enabling us to maintain a profound faith in the application of rational governance in pursuit of organizational efficiency.  We reject excuses for failure.  It is precisely this national consciousness – this myth – that allows the blame game to be so effective.  In our rush to find out who or what is responsible for failure, we ignore the complexity of the system and the role that this complexity has played.  We substitute simplistic and convenient answers that are grounded on faulty analysis.  By identifying the wrong problem, or incomplete one – at best – we formulate a misguided solution.  This inevitably results in future and organizational failures (p. 219).”

2.  In a centralized hierarchical system that is reflected in the NRP a network approach can acknowledge the contribution of many players at various levels of response provides.  The network approach thus provides a means of acknowledging the contribution of different organizational cultures that can work towards a common set of goals and priorities.  

3.  The goal of intergovernmental and inter-organizational cooperation has been seriously undermined by response and recovery efforts following Hurricanes Katrina and Rita.  

4.  What is needed is high levels of trust, communication and organizational flexibility in the emergency management system.  

Questions:   The White House, Senate and House of Representatives all examined federal system breakdowns to Hurricane Katrina and Rita (see Appendices A, B & C).  Review the three assessments of the Hurricane Katrina and Rita responses and identify common understandings of the nature and workings of the system at the time of the disasters.  Do they agree on common problems or situations?   Review each assessment and compare the federal system responses to one another.  How did the executive agency assessment compare to the two legislative assessments?  How do you account for the differences in the three reports and their views of system agency performance?  

Objective 5.7.   Identify and discuss government legal powers during catastrophes. (See Slide 5-11)
Questions:  Appendix D: Powers of the Governor outlines what the chief executive of the state can do in specific situations associated with a disaster.  To what extent can the governor declare a disaster, order an evacuation, compel an evacuation, limit return of the public to the disaster area, obtain property, suspend bid procedures, or identify routes for an evacuation?  What other powers does the governor have in a disaster?  Are the powers limited and if so how?  Review the state emergency management act in your state and determine if the governor has similar powers.  What powers does the local chief executive office have?  What local official is mentioned in your state statute who can exercise these powers?  (See Slide 5-11)

Declaring an emergency activates the emergency response and disaster recovery powers of the state or political subdivisions.  Additionally, it typically will activate specific powers for the governor or the designee to take a variety of actions for the duration of the declaration. These may include any of the following: 


Deploying and using any forces to which the plan or plans apply;


Using or distributing any supplies, equipment, materials, and facilities assembled, 
stockpiled, or arranged to be made available under any law relating to disaster 
emergencies; 


Authorizing the governor to act as the commander-in-chief of the organized and 
unorganized militia and of all other forces available for emergency duty;


Suspending the provisions of any regulatory statute prescribing the procedures 
for conduct of government business, or the orders, rules, or regulations of any 
agency if strict compliance with any of these provisions would in any way prevent, 
hinder, or delay necessary action in coping with the emergency;


Using all available resources of the state or local  unit of government reasonably 
necessary to cope with the emergency;


 Transferring the direction, personnel, or functions of departments and agencies 
or units for performing or facilitating emergency services; 


Subjecting to any applicable requirements for compensation, commandeer or use 
any private property if the governor finds this action necessary to cope with the 
emergency;


Assisting in the evacuation of all or part of the population from any stricken or 
threatened area in the jurisdiction if the head of the unit of government considers 
this action necessary for the preservation of life or other disaster mitigation, 
response, or recovery;


Prescribing routes, modes of transportation, and destinations in connection with 
evacuation; 


Controlling ingress to and egress from a disaster area, the movement of persons 
within the area, and the occupancy of premises in the area; 


Suspending or limiting the sale, dispensing, or transportation of alcoholic 
beverages, firearms, explosives, and combustibles;


Making provision for the availability and use of temporary emergency housing; 


At the state level, allowing persons who hold a license to practice medicine, 
dentistry, pharmacy, nursing, engineering, and similar other professions as may 
be specified by the governor to practice their respective profession in the state 
during the period of the state of emergency if the state in which a person's license 
was issued has a mutual aid compact for emergency management with the state;  


Giving specific authority to allocate drugs, foodstuffs, and other essential 
materials and services (Indiana Code).

Questions:  Lindell notes that one of the most challenging aspects of emergency response is the fact that often a decision must be made between options that are universally unattractive. Sometimes, people will view the same situation from a very different perspective than public officials.  Evacuation is a good example of this phenomenon. Legal authorities for declaring an evacuation are found in state statutes or local ordnances. The law may grant the head of government the authority to force people to evacuate their homes and businesses and may be the best protective step that can be taken. Unfortunately, evacuation can be very expensive and disruptive for households and businesses. Further, it may cause significant inconveniences for residents.  Create a list that reflects the positive forces that support the public official’s motives to call for a mandatory evacuation of a community and a separate list of opposing forces or reasons that citizens might resist or refuse to comply with the evacuation (Legal Issues in Evacuation. Session #14. Introduction to Emergency Management.  Higher Education Project). 


What actions might local or state officials take to help overcome the arguments 
for residents not complying with the legitimate order of the public official such as 
cost of transportation, housing, food, caring for pets or relatives?  


For situations where public officials need to keep residents away from an area that 
poses danger to the public, what might officials do to help address resident’s 
concerns?  


The key is that state or local officials might have the legal right to impose 
mandates on citizen but realize that it is very unpopular and could cause political 
negative fallout.  

Objective 5.8.   Identify and discuss state legal protection laws for volunteers. (See Slide 5-12)
I.  Torts
A. A tort is an action that harms another.  It occurs when a person acts or fails to act, without right and as a result another is harmed.  Torts involve civil actions for personal injuries or property damage rather than a criminal action or a contractual claim.   

B. Tort law is defined at the state level by statutes, court decisions, and constitutional provisions; it applies to government entities, individual citizens, and businesses.  The law of torts protects individual and business interests from harm and provides a means for those harmed by another to seek compensation for their loss.  

C. Tort liability claims also provide a basis for distributing losses to those who are responsible for the harm.  Tort law thus provides a systematic means for analyzing and resolving liability claims, while protecting both the interests of the person injured and the governmental jurisdiction.  Torts encompass a very broad area of the law including:  

1. Intentional acts that harm others.  They include trespass, assault and battery, intentional infliction of emotional distress, defamation, and invasion of privacy.  


2. Negligence.  They include unintentional acts or omissions that cause harm to another. Negligence involves an unintentional but wrongful action or inaction by one person, which harms another.


3.  Strict liability.  This is liability without fault and relates to situations where 
one is held responsible for the consequences of his/her actions or omissions, 
regardless of fault or exercise of due care.  Strict liability was first applied in 
cases involving abnormally dangerous activities such as blasting, but has achieved 
significantly broader application in the law of products’ liability and workers' 
compensation (Oleck, 1982).

II.  Negligence 

A. A person has a duty to exercise that degree of care, skill, and diligence which a reasonable or prudent person would exercise under similar circumstances.  This rule, as applied to governmental entities, must be understood in terms of the essential elements of negligence.  

1. Duty:  the existence of a duty to conform to a defined standard of care either established by statute, defined by common law (based upon judicial decisions), or established by policy by the governmental entity, which is owed to a particular party.  

a. A common law duty requires a person to use a reasonable degree of attention, perception, memory, knowledge, intelligence and judgment in his/her actions.  

b. Statutory duty: Statutory duties include traffic codes, motor vehicle maintenance codes, workplace safety requirements, park construction and maintenance standards, environmental regulations, or inspection requirements.     
2. Breach:  a failure to conform to that standard of care, or a failure to carry out the duty.

a. There has been a failure to act according to a standard of care. 

b. The courts allow the injured party an opportunity to show that the actions of the governmental official were unreasonable.  

3. Damage:  Actual loss or damage to the injured party(ies) (the loss must be real).

4. Causation:  There must be a connection between the act of the governmental employee, official, or agency body and injury to a third party(ies) and the loss must be related to the act of the government representative.


B. All negligence cases have these elements in common and absence of proof of any one element will defeat a finding of liability.

III.  Immunity in Claims of Negligence

A. Discretionary Immunity.

1. Discretionary immunity evolves from the judgmental decision-making process of public officials and employees.   Volunteers that serve in decision making capacities could enjoy this form of immunity.

Questions:  The key to ensuring that volunteers are protected in disasters for their negligent actions is formally appointing the citizen as a representative of the public entity.  What strategies should be implemented to ensure that volunteers perform in a proper manner and that they do not harm others in assisting in a response to a disaster? (See Slide 5-12)

A critical element in providing immunity for volunteers is that they are formally appointed by the emergency management agency.  The volunteer thus becomes a “public actor” rather than a private citizen offering aid.  In addition to formally appointing or authorizing the volunteer, the public agency should provide training and guidance to volunteers so as to minimize harm to citizens.  A failure to formally appoint the volunteer to assist in a disaster response thus means that the various forms of ‘governmental immunity’ do not apply to the actions of the volunteer and other standards of care may apply.  Note that the various forms of governmental immunity provide extensive protection to public employees, officials and volunteers even when there is negligence.   This protection, however, does not apply where the actor intentionally harms another.  Our governmental immunity does not apply to criminal conduct.  One further note, the legal considerations would not change depending on the scale of a disaster.  Thus, in a large scale catastrophe, volunteers continue to have immunity as in other disasters.  The size and nature of the disaster does not impact the level of immunity.


B. Governmental Immunity

1. In 14 states a special form of immunity is recognized for some activities of public agencies.  The law makes a distinction between governmental functions, which are traditionally performed by the government, and those functions which are proprietary in nature or performed traditionally by the private sector.  

2. Under the governmental function theory, core governmental functions, such as public safety, fire-fighting, police activities, health and building inspections, as well as the collection of taxes, are mandated responsibilities that can be performed only by governmental units. 

3. Because of the unique role that these essential governmental functions have in the community, public agencies and employees enjoy immunity from claims of negligence under state law.  Each state that recognizes governmental immunity defines what is a governmental function.  
4. Proprietary functions, however, have no special immunity attached to the activity.  Proprietary activities may be performed by either a public or private organization.  Public actors or volunteers do not enjoy immunity when performing proprietary activities.  
C. Statutory Immunity

1. Each State legislature has adopted statutory provisions recognizing immunity in specific public activities even when the actor has been negligent.  Immunity from claims of negligence may be recognized for volunteers in disasters.     

2. These immunity provisions extend protection to negligent acts but not to actions for gross negligence or intentional actions intended to harm another. 

3. Many states have adopted immunity provisions in emergency management activities for anyone acting on behalf of the public authority.    

4. A critical element of these provisions involves the defining of an “emergency”.  If the emergency activity is not included in the definition of “emergency”, then the immunity provision does not apply.  

IV.   Exceptions to Immunity 

A. Willful Misconduct:  State statutes may exclude immunity for public officials in cases of willful misconduct, gross negligence, or intentional harm to others. Willful or wanton misconduct involves highly unreasonable conduct or actions that are an extreme departure from ordinary care. Willful misconduct:  

1. May involve unreasonable conduct but are actions that are not taken with the intent to cause injury to another.  Gross negligence is more than mere thoughtlessness, inattention, or a mere mistake resulting from inexperience or confusion. 

2. These actions would be viewed by the courts as negligence and covered by any statutory immunity provisions under state law.

Question:  Ask the class to provide an example of how a local official would be guilty of “willful misconduct.”  Provide an example of how a citizen working on behalf of a local government would also be guilty of willful misconduct.
V. Defenses in Claims of Negligence

A. Governmental jurisdictions may avoid liability by using two major types of defenses, including denial defenses and affirmative defenses.  

1. A denial directly disputes the allegation by the plaintiff that the defendant has behaved negligently.  In effect, the defendant is claiming that he / she (or the governmental unit) has acted with reasonable care. 

2. Affirmative defenses may allow the defendant to avoid liability, even where his / her conduct is negligent.  These defenses include, but are not limited to:

a. Statutory immunity (as noted in the above section);

b. The settlement of the claim;

c. Filing or bringing the suit after the statute of limitations (which bars the action);

d. Assumption of the risk giving rise to the injury; and

e. The person bringing suit contributed to the injury (strict contributory negligence).

Question:  What is the best approach in defending against a claim of negligence for volunteers?

The best defense is to ensure that volunteers know their role and are properly trained in performing their job.  Have established plans and utilize the incident command system.  Document actions  noting what is done  – long detailed documentation would not be expected in emergencies – but maintaining a journal or notes would go a long way in documenting your actions and why you did what you did. 

VI. Indemnification of Public Employees and Volunteers

A. Official representatives of a governmental unit (volunteers) who are named individually in a tort action are generally entitled to protection against personal financial loss or indemnification.  This may apply to both attorney’s fees and judgments that might be awarded against them.  

B. Almost all states recognize that the governmental unit is liable for the negligent acts or omissions of its agents (volunteers) or employees who are acting within the scope of their duties as public employees.  

1. The employee in this context includes not only paid staff, but also volunteers who participate in a hazards analysis.  Elected officials who receive no pay and volunteers would thus be included in this definition of employee.  

2. The liability for the employee's actions is passed on to the governmental unit as employer, under a theory generally known as “vicarious liability”.  

C. The governmental entity may not be liable for an employee's  (volunteer’s)  actions if the employee acted outside the scope of his / her duties, acted with an intent to harm (malice) or the intent to harm another, or if the actions were with reckless disregard for the rights of others.  

D. Most state indemnification statutes provide that, where the employee (volunteer) acted with malice or the employee's actions were outside the scope of the job, no defense is provided nor judgment paid.   

Question: What should local and state managers do to reduce the potential liability under vicarious liability for volunteers?  

The key to avoiding civil judgments against assisting in a disaster response is to ensure that volunteers understand the scope of their duties, where they can make decisions, and that they are well trained for their jobs.  Disaster exercises and drills help to reveal the gray areas where employees and volunteers do not understand their jobs – remember, where a designated volunteer is acting on behalf of the governmental entity – they are like an employee and the jurisdiction is “vicariously liable.”   

Volunteers are a vital resource for emergency management. Properly managed, they can prove to be a key element in the successful response to an emergent situation.  A number of legal issues may arise in connection with the utilization of volunteer resources. 

Question:  Who are volunteers?  

Volunteers are official representatives of public or private organizations that are assisting in an emergency response.  A volunteer does not simply appear at the disaster scene to be included as the agency’s representative.  They are officially designated as agents of government agencies or non-profit groups who have approved agreements with public response agencies that describe their role and function in a response.  The key is that they are designated by response agencies either individually or as a member of an organization (Red Cross, VOAD, or many other non-profit agencies).   Many members of Congress believed that the possibility of litigation may lessen the likelihood of people to volunteer for public service. In response, they enacted the Volunteer Protection Act of 1997 (VPA) to make available statutory immunity to increase the labor pool for voluntary organization.  States may opt out of the VPA. In addition to shelter from negligence lawsuits, punitive damages may not be awarded against a volunteer acting within the scope of his/her responsibilities to a nonprofit organization, even when that volunteer is negligent or grossly negligent. The immunity does not attach to the volunteer’s organization.  The VPA does not exempt volunteers from liability for any harm caused while driving a motor vehicle. This exclusion is important, since research indicates that half the claims involving emergency response organizations arise from vehicle accidents. While the VPA alters the basis for a lawsuit, it probably does not affect administrative actions taken on a negligence basis. Laws that name negligent conduct endangering persons as the basis for administrative penalties therefore continue to be valid.  It should be noted that the law addresses disasters but does not provide exceptions or further guidance for a catastrophe.  Once the disaster threshold is reached in a situation, immunity provisions apply.  No further clarification of the law is provided.  In addition, the law does not make exceptions for volunteers that are U.S. citizens and those who offer their services at no charge but are a citizen from another country.  Unless the statutory provision only applies to U.S. citizens, a volunteer who is formally working for the public entity regardless of their nationality, enjoys immunity.
Objective 5.9.    Discuss the political implications of catastrophes at various governmental and political levels (See Slide 5-13)
I.  Catastrophes such as the challenges presented in the response and recovery from Hurricanes Katrina and Rita involve government officials but also residents, real estate developers, business owners, and many professionals such as engineers, architects and urban designers / planners.  The debate that results is one that the entire community has a stake in. Berke and Campanella (2006) pose several questions that are at the core of this debate.

Questions:  How can we plan for places that will be more resilient and that will be socially just, economically vital, ecologically compatible, and less vulnerable to future disasters?  How can the hundreds of thousands of displaced residents be given a voice in determining the future of their communities?  What reforms are needed in federal, state, and local policy could that influence development in high risk areas?

Berke and Campanella (2006) believe that pre-disaster recovery planning for resiliency is the key in dealing with these questions. 

II.  Hurricane Katrina provided a ‘window’ for effective recovery planning and building resilient and sustainable communities.  Windows are moments of opportunity when a problem has become urgent enough to push for change of entrenched practices (Birkland 1997).  Unfortunately, this opportunity is not long and local officials and stakeholders must take advantage of this opening for change.  Pre-disaster planning allows the local community to return by having short-term strategies to cope with temporary housing, damage assessment, debris removal, restoration of utilities, re-occupancy permitting, and reconstruction priorities.   Long term strategies in the pre-disaster recovery planning include:  building moratoria, planning for high risk areas, and relocation of housing to safer sites.  More importantly, pre-disaster recovery planning allows policy makers to envision the community outside of the distress and extreme emotions that come with disaster.  Given the developments in hazard models, more accurate data, and potential increasing threats brought on by climate change, communities should review their hazards analysis to determine if their conclusions should be altered to address a greater risk from hazards.

A.  Long term planning must integrate transportation, housing, land use and environmental issues.    


B.  Long term planning must balance the social-cultural, economic and ecological 
needs of the community.


C.  Research has demonstrated that most communities have failed to develop 
effective pre-disaster recovery plans.  What they have developed has been 
considered inadequate to address community problems after a disaster.  The end 
result is that the community is then engulfed in conflicts over recovery policies 
and expenditure of limited resources (Burby and May 1997; Mader 1997; Nelson 
and French 2002).

Question:  Policy makers at the national, state and local level have the opportunity to address long term issues that involve resiliency and vulnerability to hazards.  During the response and recovery period to a disaster or a catastrophe, do you see that policy makers are more concerned with dealing with immediate concerns (such as potholes, waste disposal and crime) or with long term issues that will impact the community for an extended period?  What have we learned from the recovery process following Hurricane Katrina and Rita in 2005?  Do you see significant differences in local, state and national policies?

III.  Smith  (1996) also observes that disasters provide opportunities for political change.  He sees that they present a chance for new alliances to emerge and mobilize.  Disasters shape, maintain, destabilize, or destroy both political organizations and relations.  They create contexts in which power arrangements may be articulated and challenged, which change political perceptions, shape individual intentions, and strengthen or dissolve institutional alliances. Disasters bring about new ideologies, activism, and power alliances.  

IV.  Planning for Resiliency is the Key to utilizing the window of opportunity presented by a catastrophe

V.  Berke and Campanella (2006) suggest three key issues that must be addressed in shaping a resilient community that has suffered a catastrophe.

A.  State and federal land use and development policies foster rebuilding or avoiding development in hazardous areas and impede sensible local pre-disaster planning.  Gulf coast states, with the exception of Florida, fail to require comprehensive land use planning.  As a result, local communities rebuild without consideration of future risks from hazards.  Most states along the Gulf Coast fail to support or require comprehensive local planning.  The federal government also fails to require local planning to avoid development in high hazard areas.


B.  New urban models must be utilized to enhance resiliency and avoid risk from 
hazards.  Sprawl, rather than high density new urbanism, reflects development 
following a disaster.  Compact urban form design must be considered as 
communities struggle to recover from disasters.  

C.  Engage community stakeholders in the planning process in a meaningful manner.  Citizen participation must be viewed as a means of restoring and repairing the social fabric of a community following a disaster.  Engaging the entire community in a meaningful manner provides opportunities for the community to 
heal in many ways.  Research suggests that when the community is not engaged, plans and implementation strategies do not benefit from local knowledge and capacities (Healy 1997; Zaferatos 1998).  Too often policies are dominated by 
external experts who lack local understanding of conditions.  The end result is that the planning that takes place actually creates opposition and conflict to the plans.  Catastrophes present an even further dilemma for local officials who want to engage displaced residents in the long term recovery process.  The degree of displacement following Hurricane Katrina illustrates the challenges that local and state officials face in a catastrophe.  A strategy that works in a local or regional disaster just might work in a large scale catastrophe. 

Questions:  (See Slide 5-13) What does citizen engagement in recovery planning contribute to full restoration of the community?  Hurricane Katrina provides us with a very good view to examine the impact of such a large displacement of the local population in southern Louisiana.  How does the local community engage the displaced population in a meaningful planning process?  What policy issues are present in encouraging displaced people to engage in the recovery planning process and in encouraging them or discouraging them in returning to their former community?   In a catastrophe, how should policy makers address whether the local population should be encouraged to return and under what conditions?

Restoring the community is more than rebuilding the infrastructure, it is preserving and restoring the torn social fabric that reconnects family, social, religious networks at the grassroots level, neighborhood by neighborhood.  Reconstruction of the social fabric of the community engages citizens in planning for schools, childcare, shops, places of worship, and recreation opportunities.  
VI.  Some argue that there is too much at stake for the federal government to stand by and wait for state and local governments to embrace strong land-use requirements in mitigating hazards.  Some suggest that the federal government must take strong measures to require the following if they use federal funding in recovery.

1. Require state and local governments to adopt classic grass roots organizing to encourage citizen participation and the renewal of civic institutions that can participate in difficult recovery problems.   
2. Provide opportunities for local communities to acquire civic skills and ensure that all parts of the community are engaged.

3. Ensure that all parts of the community are engaged 

4. Reinforce the value of collective action rather than a culture of quick action without the consideration of the broad networks of the community.

Question:   Waugh (2006) raised the question of what procedural and organizational flaws delayed the dispatch of emergency responders to the disaster area and delayed the delivery of water, food, trailers and other supplies in Katrina.  How did political forces at all levels of government influence implementation of emergency response plans in Katrina?  (See Slide 5-13)
Waugh notes that “Hurricanes Katrina and Rita will leave political scars, as well as social and economic scars, on the Gulf Coast.  Politicians and administrators may pay a high price for failing to deal with the disasters adequately or simply for appearing ineffectual.”
 He goes on to acknowledge that “failure was evident from the city hall level to the White House.  The assumptions upon which local, state and federal disaster responses were based were seriously flawed. A large percentage of the affected population was much more vulnerable than officials assumed.  Finally poverty and racial distrust complicated the disaster and the response (p. 20).”
Note:  For a discussion of local government organizational response issues and strategies see:  Meeting the Challenge: organizational and governmental response in disasters – Chapter 4-Tierney, Kathleen J, Michael K. Lindell and Ronald W. Perry. 2001. Facing 

the Unexpected:  Disaster Preparedness and Response in the United States .  

Washington DC:  Joseph Henry Press.  

Objective 5.10.    Identify legal issues involving governmental powers for catastrophe response and reconstruction (See Slide 5-14)
I.  Use of private resources in a disaster response

A.  State emergency management acts provide for acquiring private property in a declared disaster.  It should be noted that the provisions will require the public entity to provide fair and adequate compensation to the property owner for the use of the property in a disaster response.  

B.  Public agencies should have a standard operating procedure for taking private property in a disaster response including consultation with agency legal counsel and notice to property owners when possible.  In cases where time does not permit and that other property is in danger, documentation of the existing situation is advisable to provide for a strong justification for the public agency actions.

C.  Many disasters provide clear illustrations of when property can be taken to aid in the response or in order to remove barriers to an effective response.  

II.  Communication Warnings 

A.  Many public officials are hesitant to issue clear warnings when they believe that the public is in danger.  

B.  The law in each state provides ‘discretionary’ immunity to public policy makers who are charged with executing the laws and protecting the property and lives of the public.  Where public officials must determine public policy, they are protected by this form of governmental immunity.  Issuing a warning would be an example of a public policy decision that falls under the protection of governmental discretionary immunity.

C.  Many public officials rely on the expertise and experience of professional staff in providing background information for the determination of a public policy decision.  Where state or local officials are specifically allowed to issue public hazard warnings and evacuation and rely on the information and recommendations of their staff, the discretionary immunity still applies.  For the public employee, they are also acting in their official capacity and enjoy protection from civil liability suit.  In this situation, the employer is responsible for the actions of the employee (vicarious liability) and will defend the employee along with the agency if a claim is filed in court.  

1.  The fact that the employee forms their recommendation from computer hazard models, experience, or direct observation of a disaster scene does not impact the protections that they enjoy under state law.  The law does not protect policy makers and leave employees open to civil suit when issuing public warnings.  

D.  It might be noted that there are many factors that influence public policy decisions involving warnings.  Economic, political, natural, and social factors all affect the determination to order an evacuation.  The fact that the public official made a poor decision and failed to issue a timely warning does not remove the protections provided by state law.   The impacts from the poor decision may conclude in political changes and actions well after the disaster and do not involve the courts in civil actions.    

III.  Prohibiting people from gaining access to areas impacted by a disaster

A.  State emergency management acts allow the governor to limit or exclude the public from entering an area impacted by a disaster.  Protecting the public in an unsafe environment may also be viewed under local government police powers.  The inconvenience on members of the public to gain access to disaster areas is well justified by the circumstances.  Even if citizens make a constitutional claim against local or state officials, the courts would likely see that protecting the public in an unsafe circumstance was a small price to pay in order to allow responders to perform their job without the distraction provided by the public who just want to know what is going on.  

B.  As with other situations, it is advisable for public officials and senior managers to document the situation that they face.  Take photos of the area to show the area is unsafe and that protective actions are in the public interest.  
IV.  Compelling an evacuation – closing roads, bridges, tunnels and other access routes

Requiring the public to leave a high risk area when a disaster is likely to occur is not always provided under state law.  The public official would be advised to check with legal counsel to confirm that they have the authority to remove citizens from a high risk area.  Knowing precisely what our legal authority includes is a wise approach and legal counsel will appreciate the opportunity to clarify any provisions in the law that could influence when and how an evacuation might be initiated.  

Objective 5.11.    Discuss ways in which political and legal change can result from catastrophes  (See Slide 5-15)
I.  Hurricane Katrina and Rita revealed many flaws that should be addressed including:  

A. Reducing future vulnerability of structures to hurricane winds, 
B. Examine the inefficient use of local resources in the courts and administrative offices, 
C. link priorities for recovery efforts with land use decisions, 
D. Provide additional financial support above flood insurance for  residential structures rather than providing financial assistance to restoration of rental units (which provide rental opportunities for displaced families), 
E. Explore liability claims for extensive property damage perceived to be the fault of local, state and federal agencies.  

II.  The Louisiana Legislature was called into session following Katrina and Rita to establish a strong statewide building code.  Examine the political, economic, legal and social forces that led to the adoption and implementation of a comprehensive and rigorous statewide building code.  The catastrophe revealed the need for strong building codes for the recovery process.  The consequences of failing to address strong building codes was viewed by public officials at the local and state level was unacceptable.  The push for changes in the law was driven by lenders, insurers, and business interests who expressed that a sound recovery had to be based on safe construction guidelines from the new building code.  
December 2005 - Louisiana Governor Kathleen Blanco signed a bill last week that calls for the state to adopt the International Building Code (IBC), International Existing Buildings Code (IEBC), International Residential Code (IRC), International Mechanical Code (IMC), and the International Fuel Gas Code (IFGC). 

The bill applies to buildings rebuilt in the wake of Hurricanes Katrina and Rita, and to all buildings built or rebuilt statewide starting in 2007. Under the legislation, the 11 parishes hit hardest by the hurricanes must put the new code into effect in 30 days if those parishes already have inspectors. If they do not, they have 90 days to begin enforcement. The bill also establishes a 19-member council to oversee enforcement of the codes by local governments.

While Hurricane Katrina devastated much of Louisiana, the state is poised to rebuild stronger and safer than ever using the International Codes (I-Codes) developed by the International Code Council.

In a special session, the state legislature approved adoption of the International Building, Residential, Existing Building, Mechanical and Fuel Gas Codes for use in Louisiana. The bill applies to buildings rebuilt in the wake of Hurricanes Katrina and Rita. It also will be required for all buildings built or rebuilt statewide starting in 2007. Under the legislation, the 11 parishes hit hardest by the hurricanes have up to 90 days to begin implementing and enforcing the wind and flood provisions of the International Building and Residential Codes. The code requires homes and businesses built along the Gulf Coast to withstand winds of 130 to 150 miles per hour. The bill also establishes a 19-member council to oversee enforcement of the codes by local governments.

"The massive effort to rebuild Louisiana will be long and difficult. However, with the International Codes in place to help guide reconstruction, homes and businesses will be safer, stronger and more resistant to future natural disasters," said Sara Yerkes, International Code Council Senior Vice President of Government Relations. "As we have witnessed, in addition to the loss of life, there are many repercussions when natural disasters damage homes and businesses. Hurricane damage disrupts private industry and government services, puts people out of work, reduces disposable income and diminishes the tax base. By adopting and enforcing I-Codes, the state is helping to protect lives and property while limiting the far-reaching effects of hurricanes and other natural disasters."

Many states, including hurricane-prone states, enforce the I-Codes or state codes based on the I-Codes (such as the Florida Building Code), for residential and commercial buildings. I-Codes contain the latest technologies for building construction. They take into account valuable lessons learned over the years. I-Codes provide state-of-the-art requirements for hurricane resistance, based on wind speed data collected from previous hurricanes. In wind borne debris regions, I-Codes address window, garage and door protection, such as shutters and impact-resistant windows, to protect against flying debris. I-Codes also provide wind load criteria for the design of hurricane resistant roof tie-downs and exterior cladding. 

"Though there may be a slightly higher initial cost, homes and commercial buildings constructed under the I-Codes are less likely to be destroyed during a natural disaster, greatly reducing costs to the property owner. The added level of protection for your home, your belongings, and, most importantly, your family will pay off in the long run," said Yerkes. "Properly constructed buildings and homes are more resistant to general deterioration as well."  From:  http://www.bookmarki.com/Blanco_Signs_Louisiana_Building_Code_Bill_s/190.htm  
III.  During the initial recovery process, efforts were initiated by the mayor’s office to ensure that the City of New Orleans had a sound and stable legal and administrative system.  Within months of the catastrophe, changes were made in the state constitution to address key local problems and merge small assessor offices into a single parish unit.  Information concerning individual property was needed from the assessor’s offices for the recovery process and was unfortunately located in offices throughout the city.  In addition, initiatives to consolidate law enforcement offices were also undertaken following Katrina.  

A.  Recommendations to reduce the vulnerability of individual property were provided in the initial assessment of establishing a rebuilding plan for the City of New Orleans.  The mayor’s office released the Urban Land Institute’s comprehensive recommendations on ‘bringing back New Orleans’ for review and discussion in late 2005.  Many residents saw that their neighborhoods would not be included in the recovery plan as a priority.  Their negative comments pushed the mayor to reject the recommendations.  A multi-year planning process was then initiated and has resulted in letting residents build where they wish.  No priorities were established.  A comparison of the initial Urban Land Institute Plan with the City of New Orleans’ current recovery plan provides a basis for examining how the political environment has dominated recovery in the city.  How does a city overcome the tendency to allow the political environment to direct the recovery?  (see:  http://www.uli.org/Content/NavigationMenu/ProgramsServices/AdvisoryServices/KatrinaPanel/NOLA_Panel.htm ) 

B.  The Louisiana Recovery Authority, the Governor of Louisiana and the Louisiana Congressional delegation proposed using funds provided by the U.S. Congress to establish the ‘Road Home Program.’  The funds enabled over 150,000 homeowners to obtain financial support to rebuild, relocate in the city, within the state or secure a buyout of their residence.  Limited funds were provided for restoring or rebuilding rental property.  Examine the ‘Road Home Program’ at http://lra.louisiana.gov/ .  Why do you see that there was such a great push to help homeowners recover rather than direct a great percentage of the Congressional funds to restoring rental property or help small businesses?   

Questions:  Numerous tort claims have been filed against local levee districts, the state and the Corps of Engineers to obtain compensation for damages from the flooding associated with Hurricane Katrina.  Many of these claims continue through the federal and state courts.  What affect do such legal actions have on the development and implementation of flood protection public policies?   What actions might public agencies take to avoid future property losses and threats associated with civil liability claims?

IV.  The key to building and sustaining resilient communities is the establishment of sound hazard mitigation policies which are reflected in local ordnances and required by state and federal law.   Strong building codes and land use planning laws provide the legal framework for ensuring that our communities are resilient following a disaster.   Priorities that include expenditures in retrofitting infrastructure reflect a political commitment to reducing the adverse economic and social impacts from disasters.  
Question:  What makes catastrophes so different so that our normal legal framework for disasters not fit the situation?  (See Slide 5-15)

Quarantelli, (1994) sees that “…a catastrophe not only disrupts society, but may cause a total breakdown in day-to-day functioning.  One aspect of catastrophes, is that most community functions disappear; there is no immediate leadership, hospitals may be damaged or destroyed, and the damage may be so great and so extensive that survivors have nowhere to turn for help.  Tobin and Montz (p. 31, 1997) note that in disaster situations, it is not unusual for survivors to seek help from friends and neighbors, but this cannot happen in catastrophes.  In a disaster, society continues to operate and it is common to see scheduled events continue…” 

V.  Section 5.9 notes the window of opportunity for political change that is present in a catastrophic natural disaster.  Pelling and Dill (2006) note this social-political dynamic following a disaster and this watershed moment provides for social political action at local and national levels.  They observe that policy decisions involve social equity, justice, vulnerability, power relations and environmental change.  Political change may include new alliances and leadership.  (See Slide 5-15)


A.  Disasters triggered by natural or human caused hazards do not cause political 
change, rather they act as catalysts that put into motion social processes at 
different social levels.  The political change is thus the result of the pre-disaster 
socio-political and cultural characteristics of the local or national scene.  Disasters 
occur in a social ecological context where some social organizations flourish and 
where specific types of relationships with external power affect local and national 
conditions.

1.  Disasters often hit politically peripheral regions catalyzing regional political tension.  



2.  Disasters are a product of development policies and can be open to 


scrutiny by dominant political and institutional systems.



3.  Existing inequalities can be exacerbated by post-disaster governmental 


manipulation.



4.  The way in which the state and other sectors act in response and 


recovery is largely predicated on the kind of political relationships that 


existed between sectors before the crisis.



5.  Regimes are likely to interpret spontaneous collective actions by non-


government sectors in the aftermath of a disaster as a threat and respond 


with repression.



6.  In the aftermath of a disaster, political leaders may regain or even 


enhance their popular legitimacy.  



7.  The repositioning of political actors in the aftermath of a disaster 


unfolds at multiple scales.

B.  Pelling and Dill (2006) conclude that political outcomes are largely influenced by existing social conditions and contracts.  Suppressed values and arrangement can re-emerge, or become further entrenched.   During the recovery, power alignments can lead to the manipulation of external resources and distribution of economic power. 
Where new forms of organization become too effective, they may be perceived as a challenge.  It is here that democratic and authoritarian regimes tend to differ in their strategies for survival. 
Questions:  Stehr (2006) poses the question for use concerning if it is really possible to reconcile the competing forces of economic development and political considerations with hazard mitigation policies.  Given the current environment where local officials have few incentives to mitigate the adverse effects of hazards, how do local communities adopt policies that are consistent with hazard mitigation yet foster economic development and avoid the conflicts that are part of this discussion?   Do Federal relief efforts following the attacks of September 11 as well as Hurricanes Katrina and Rita suggest that state and local governments do not need to adopt strong hazard mitigation and pre-disaster recovery planning measures?  See Steven D. Stehr (2006).  The Political Economy of Urban Disaster Assistance.  Urban Affairs Review 2006; 41; 492 for a full discussion of this issue.

VI.  Opportunities for change following a disaster may provide the political climate to address issues complex problems that under normal circumstances could not be addressed.  Pratt (2006) raises the question of whether the catastrophe resulting from Hurricane Katrina was the exception or if it is just an example of our failure to bring about constructive changes following a disaster.   Was Katrina the exception?  Was it unforeseen and exceeded our comprehension?  He notes that Hurricane Betsy ravaged the city in 1965 and over the next 40 years the city grew into very vulnerable geography.  Pratt suggest that we view this as an ‘event’ that provides a framework for examining our social, economic, political, and environmental systems.  (See Slide 5-15)  

VII.  Vale and Campanella (2005) raise a similar issue in noting that most modern disasters that impact a large city result in rebuilding at the same location and have yet to see a city entirely relocate.  One may view Katrina and New Orleans not from a single disaster but a cluster of traumatic episodes that include socioeconomic decay, diminishing investment in infrastructure and buildings, large-scale abandonment, population flight, and decay reflected in schools, water and sewer systems, transportation, and health care over an extended period.  Political and legal systems are not isolated from the social, cultural and economic elements of the city and thus are part of them.  

Question:  Recommendations from the Urban Land Institute’s Bring Back New Orleans report (January 2006) suggested a phased restoration of the city.  Their recommendations identified priority areas for immediate rebuilding while other areas of the City would not be included in immediate restoration efforts.  The recommendation stated: 


Rebuilding should happen in a strategic manner, encouraging those areas that 
sustained minimal damage to begin rebuilding immediately and those areas that 
have more extensive damage to evaluate the feasibility for reinvestment and 
proceed in a manner that will ensure the health and safety of the residents of each 
neighborhood and proceed expeditiously.

The mayor rejected this recommendation and then initiated a multi-year planning process that allowed residents to rebuild where they wished.  Review the Bring Back New Orleans Report and examine why the recommendations for the restoration of the city had such a negative reaction by some members of the public.  

Do you see that this is the normal political process working following a disaster or does the situation reflect a void of leadership and the political system at the local level?  

What political structures could be established to allow for a comprehensive review of recommendations such as the ones from the Urban Land Institute? 

VIII.  Birkland (2006) argues that ‘focusing events’ such as Katrina elevate problems on the policy agenda thus gaining “mass and elite attention.”  Many of the policies may have been ignored or not expressed prior to the event but afterwards they become more acceptable from a political perspective. 

A.  Mayor Nagin survived an election in the Spring of 2006 and was successfully re-elected Mayor of New Orleans.  Governor Blanco chose not to seek re-election after completing her term.  

B.  Birkland notes that disaster events may not lead to expected political outcomes or policy changes, for the event may overwhelm everyone so as to limit learning.  The attention that is generated and the learning that results is a function of the consequences of the event.  

C.  Political debate is generated by significant events so that policy change or legislation is triggered by events.  But Birkland sees that new ideas are not necessarily developed in response to events, but that these events reinvigorate attention to preexisting ideas and propositions.  

D.  Finally he argues that natural disasters are not new, but that catastrophic events help move national policy.  The ‘learning’ occurs over time from many events and the big disaster thrusts the new policy into place.

IX.  Media coverage of a catastrophe drives major policy considerations and learning.  The presence of the media promotes the consideration of a policy change that may be articulated in the form of new legislation (Birkland 2006).  

A.  The presence of a major policy coalition contributes to the likelihood that the policy will be adapted.

B.  Focusing events (disasters) tend to break up log jams which result from political stalemates.  Positions that in the past are held tightly, suddenly become more adaptable because of the event.

Objective 5.12.   Describe the challenges of inter-jurisdictional partnership issues (See Slide 5-16)
I.  The illusion of partnerships

A.  Katrina dispelled any illusion that the answer to inter-organization collaboration was systematic partnerships.  The collaboration unfortunately needs more than just an inter-agency agreement.  Katrina was an indictment of existing arrangements that were supposed to provide a basis for agency coordination and cooperation.  One must acknowledge that we have not ever experienced a disaster in the scope, scale and combination of effects that followed in the wake of Katrina.  The question is what went wrong with our inter-jurisdictional collaborative arrangements.  Some just classify Katrina as a “megacatastrophe” (King 2005; Sylves 2005; Litan 2005). 

B.  Mitchell (2006) sees that we fail to see the ‘holistic’ approach in dealing with disasters.  As an example, federal, state and local plans were not fully integrated leading to many of the failures observed in Katrina.  Too often, we approach disaster management from a local scale not acknowledging our inter-dependency between local, regional, state and national levels.  Unfortunately, Katrina may be characterized as simply ‘muddling through.’  

C.  Platt (2000) notes that the U.S. Congress has created a complex array of federal agencies based on laws, agency programs, policies and strategies that are intended to operate on the basis of partnerships, with state and local agencies, non-governmental organizations, and the private sector.  Unfortunately Congress has provided over fifty different laws and executive orders to authorize this patchwork system.  This complexity is antithetical to flexible operation in times of emergency.

II.  The role of inter-organizational partnerships

A.  Partnerships are a policy instrument for building collaborations between entities and provide us a more holistic strategy to deal with cross board disaster response, mitigation and recovery issues.  

B.  Partnerships refer to mutual collaboration and shared responsibility among groups that have common goals.

C.  Partnerships require broad based inter-jurisdictional thinking and decision making.   

D.  Given that much of the public safety governmental role in the U.S. is locally driven, partnerships are at the heart of the U.S. hazards management policies.  


III.  Inter-jurisdictional partnerships issues

A.  Most inter-jurisdictional partnerships are interest-centered and tend to last only as long as the groups that come together share those interests (Mitchell 2006).  Once those shared interests change the partnerships weaken or disappear.  

B.  Partnerships then must be based on something more stable than just mutual interests.  

C.  Vertical and horizontal partnership are based on different incentives.  For our federal-state alliances, these vertical linkages are centered on federal support and compensation that is beyond the capacity of local entities.  Funding drives cooperation and collaboration.  Horizontal cooperation has a very different basis and is usually goal directed or need based.

D.  Jurisdictions that adopt mutual aid agreements should be aware of potential legal claims that may arise from doing so. While agreements address liability for damage to third parties or for their employees, state law must be examined to ensure that each party in the agreement is protected.  Most state disaster acts provide immunity for agencies with formal partnerships that are recognized under state law (Mitchell 2006).  More complex collaboration between agencies may be required in a catastrophe and beyond the scope of current statutory provisions.  

IV.  Inter-jurisdictional Partnership Strategies (See Slide 5-16)
A.  Mutual Aid Agreements:  Mutual aid agreements are a key part of formalizing partnerships between jurisdictions and agencies. They are mandated by a number of standards, including NFPA 1600 and NIMS. The elements of these agreements may be found on the Emergency Management Assistance Compact (EMAC) Web site (www.emacweb.org) and include:  
1. Definitions of key terms used in the agreement;
2. Roles and responsibilities of individual parties;
3. Procedures for requesting and providing assistance;
4. Procedures, authorities, and rules for payment, reimbursement, and
5. Allocation of costs;
6. Notification procedures;
7. Protocols for interoperable communications;
8. Relationships with other agreements among jurisdictions;
9. Workers compensation;
10. Treatment of liability and immunity;
11. Recognition of qualifications and certifications; and
12. Sharing agreements, as required.
B.  Mitchell (2006) notes that the European Union directed and implemented a continent-wide integrated hazards response strategy despite some of their membership who believed that there was no need to establish such partnerships.  A critical part of this strategy is a comprehensive education and communication effort to acquaint agencies and nations with the benefits of such inter-institutional arrangement.  The European Union approach illustrates a more holistic one in contrast to the U.S. effort that is more decentralized.  
C.  Adopt  broad-based goals such as sustainable development which multiple jurisdictions share.  Sustainability combines economic, social, and ecological outcomes and forms the basis for a shared vision of the future for the region.
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