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A Homeland Security Presidential Directive, or HSPD, is just one of many tools produced by the Executive Branch to provide guidance, control, and organizational structure to elements of the Executive Branch.  The HSPD can also define or redefine roles and responsibilities of elements within the Executive Branch.  Technically, HSPD’s, Executive Orders (EO), and Presidential Decision Directives (PDD) are not laws.  They have been said to carry the “force of law”, even though the Congress has no direct part in their making.  These executive “tools” have sometimes raised questions, because actions carried out pursuant to them can affect lives, money, property, and privacy.  For instance, during the Great Depression in 1933, President Roosevelt issued Executive Order 6102 requiring all U.S. citizens to deliver all but $100 worth of gold coin, gold bullion, and gold certificates owned by them to the Federal Reserve through their local banks on or before May 1, 1933.  These were exchanged for $20.67 in paper money per ounce.  Failure to do so could result in a heavy fine or imprisonment. This paved the way toward officially revaluing gold to $35 per ounce and effectively devaluing the Dollar by about 60%.  In addition, it allowed more dollars to be placed into circulation and the country to remain on the gold standard. This helped to increase the amount of “money” circulating in the economy during the deflationary depression that was wracking the whole world at the time. This EO was challenged in the courts.  However, it was upheld, since the gold was exchanged for paper money of equal face value (EO 6102). Unlike this EO, many are secret, because they deal with National Security items. This example of an Executive Order is discussed, because an EO has been the most common of executive tools in use over a long period of time.
Article II under the US Constitution describes the powers, qualifications, and duties of a US president.  It states that the President is vested with the executive power of the government [Article II, Section 1, clause 1], including the power to "preserve, protect and defend the Constitution" [Article II, Section 1, clause 7], and the power to see that the laws are faithfully executed [Article II, Section 3].  Sometimes these powers can be a legal stretch (US Constitution). From these Presidential powers and by
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precedent, it is implied that the president has the authority to issue "executive orders" and by extension to issue or use other similar executive tools, such as HSPD-5.  These executive branch tools could come under negative scrutiny by the Congress or Judicial Branch if they are perceived as going too far or are a detriment to the overall public good.  To date, neither of these branches of government has successfully overturned executive orders after they were written or when they were applied.  However, the Executive Branch has sometimes rescinded them to maintain a politically favorable climate.  Traditionally, these tools have met a test of Constitutionality and legislative precedent, even though at times it seems just barely.  The public has been understandably nervous about these executive orders, because they can have sweeping effects, despite the fact that no one gets to vote for them.  Therefore, people might assume at times that they are arbitrary or that a President can just “conjure them up”.  However, that is not exactly the case.
      Executive tools must fit within some legal precedent, amplify or enforce existing
 Congressional legislation in some manner, or be derived from some proven
Constitutional principle or “need” at a particular point in time.  Otherwise, the Commander and Chief, our President, could be found guilty of the civilian equivalent of what a military officer would be guilty of: “issuing and attempting to enforce an unlawful order”.  Under those circumstances, the President could be impeached and removed from office by the Congress and the Judicial Branch, just as surely as an errant Army Captain could be Court Marshaled under the Uniform Code of Military Justice (UCMJ) and dismissed from the service for engaging in some serious infraction under the law. To the serious and unbiased observer or scholar, most executive tools are issued to affect the immediate good toward our nation’s people.  A reasonable example of this is HSPD-5.  Below is a description of this Homeland Security Presidential Directive, including its purpose, some of the policies it seeks to govern, and its tasks. Verbatim portions of HSPD-5 are also included.  Bear in mind that Executive Orders and HSPD’s, like any executive tool, can be challenged by the Congress and the Courts. 
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                                                          PURPOSE 
Article 3 & 4 of HSPD-5 states its purpose: “To prevent, prepare for, respond to, and
 recover from terrorist attacks, major disasters and other emergencies, the United
 States Government shall establish a single comprehensive approach to domestic
 incident management. The objective of the United States Government is to ensure that
 all levels of government across the Nation have the capability to work efficiently and
 effectively together, using a national approach to domestic incident management.  In
 these efforts, with regard to domestic incidents, the United States Government treats
 crisis management and consequence management as a single integrated function,
 rather than two separate functions….The Secretary of Homeland Security is the principle Federal official for domestic incident management”.   
     HSPD-5 was not written in a vacuum, but in the context of a number of previous
pieces of legislation and executive tools, such as the Homeland Security Act of 2002
and the Stafford Act that were passed by Congress [which see].  HSPD-5 was primarily written to establish the Department of Homeland Security (DHS).  The DHS was conceived as a new and improved mechanism to unify 22 Federal agencies, departments, and governmental entities into one larger, better coordinated organization. The Presidential Directive was issued on 28 February 2003 in the aftermath of Hurricane Katrina.  Its issuance was deemed necessary after due consideration and evaluation of federal response to previous disasters going back to the 9/11 terrorist attack in New York (Simon & Teperman).  The Federal Emergency Management Agency (FEMA) was established under EO 12148 in the late 1970’s and early 1980’s.  At the time, FEMA was the premier disaster response arm of the Federal government.  After the 9/11 attacks, it was determined that FEMA required more robust, focused, and clearer lines of control, authority, and resources than it had been given at its conception.  FEMA was established as Cabinet level agency when the world, its technology, and hazards were much different than they are today.  In some of the management and response to domestic emergency incidents of a national scale, FEMA had displayed a 
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somewhat less than optimal performance in its then-current configuration and position within the Executive Branch.   It was criticized roundly for this by Congress and the affected public.  Goals stated in HSPD-5 were: “To enhance the ability of the United States to manage domestic incidents by establishing a single, comprehensive, National Incident Management System” [NIMS] (HSPD-5). Thus, the DHS and the NIMS, which is administered by DHS with oversight by the President’s Homeland Security Council, was built. This left a modified FEMA subordinated into a greater, and possibly more capable, organization called DHS.  HSPD-5 forged into one piece 22 Federal agencies, entities, and organizations with the Cabinet Secretary position, which was once held by the FEMA director. A new Federal agency was born, which was soon to be tried in the crucible of both natural and manmade disasters.
						POLICY
HSPD-5 cleared up at least three policy vagaries that existed in EO 12148 which had once established FEMA. Some notable elements of clarity were as follow. (1) There is specific language addressing DHS coordination with Non-Governmental Organizations [NGO’s], such as the Red Cross, and its activities in a disaster. (2) There is general language in HSPD-5 regarding coordination through the office of The Secretary of State to dealing with International activities for “…the prevention, preparation, response and recovery from a domestic incident…”  This might prove to be useful with respect to the unusually shortsighted, but yet-to-be-resolved, dilemma of the “buy American” provision of the Stafford Act. Perhaps if materials are “given” to the United States by a foreign country, but not purchased, this might satisfy those provisions.  In HSPD-5 Article 10 under Policy, the office of The Secretary of State is directed to work with DHS at all levels where appropriate. This was not the case before when only FEMA was at the helm.  (3) There is general language in HSPD-5 that includes the “private sector” where appropriate in assisting in Federal disaster relief and response for the first time. This is highly important, since the private sector may have the equipment and expertise that the government may not possess or otherwise may not be able to obtain in an emergency.  Article 7 states “The Federal Government 
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recognizes the role that the private and nongovernmental sectors play in preventing, preparing for, responding to, and recovering from terrorist attacks, major disasters and other emergencies. The Secretary will coordinate with the private and nongovernmental sectors to ensure adequate planning, equipment, training, and exercise activities and to promote partnerships to address incident management capabilities.”  On the surface, this is a breakthrough of sorts, yet the devil certainly might be in the details. HSPD-5 does not specify whether that “private sector” is strictly domestic, strictly foreign, or both. This detail is very important, because the United States may not have a domestic entity or is a US headquartered or chartered company that with the expertise or equipment to meet a need in an emergency. This was probably a detail that was not considered at the time of HSPD-5’s writing, but should to be addressed.  In the most recent disaster in the Gulf of Mexico BP oil spill, several friendly countries had the correct equipment to more rapidly clean up the ongoing mess.  However, the United States turned down their assistance.  An official reason for turning down that assistance was unclear, despite the extensive media coverage. There still may be a weakness in HSPD-5 regarding foreign assistance to the United States during an emergency that should be addressed soon, either with a new HSPD that is specific to that subject, or an amendment to HSPD-5 giving clarity to what is currently written.
	HSPD-5 is not immune from troubles that spring from existing legislation.  For example, some portions of the Jones Act which were enacted in the late 1800s to strengthen U.S. maritime shipping development, and basically restrict foreign shipping between U.S. ports.  On two occasions, this has been an impediment to providing relief to U.S. coastal areas in crisis.  Some sections of The Jones Act were waived during Hurricane Katrina by the President.  However, they were not waived during the BP oil crisis which began in April 2010.  Only the President could have done so with the consent of Congress, but he chose not to do so.
 	To focus prevention, response, and recovery from a domestic incident, DHS is
 directed in HSPD-5 Article 16 under its tasking to administer the National Incident
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 Management System (NIMS) and the National Response Framework (NRF), which was formerly known as the National Response Plan (NRP).  This means that DHS must keep these documents updated as living documents and to set their standards. HSPD-5 addressed DHS responsibilities and roles regarding acts of terrorism which had not been given clear language previously.  HSPD-5 reiterates the following in article 6 under Policy “The Federal Government recognizes the roles and responsibilities of State and local authorities in domestic incident management.  Initial responsibility for managing
 domestic incidents generally falls on State and Local authorities.  The Federal
 Government will assist State and local authorities when their resources are
 overwhelmed, or when Federal interests are involved.  The Secretary [of DHS] will
 coordinate with State and local governments to ensure adequate planning, equipment, 
training, and exercise activities.  The Secretary will also provide assistance to State and
 local governments to develop all-hazards plans and capabilities, including those of 
greatest importance to the security of the United States, and will ensure that State, local
and Federal plans are compatible (HSPD-5).”
A most important element of this Presidential Directive was the clarity given to the “Four Situations” that need to occur for the assumption by DHS of overall Federal incident management coordination responsibilities.   These are stated in HSPD-5 and restated in the NRF (NRF Ch I, page 25).  These are:
1. A Federal department or Agency acting under its own authority has requested

 DHS assistance.

2. The resources of state and local authorities are overwhelmed and Federal

 assistance has been requested.

3. More than one Federal department or Agency has become substantially involved

 in responding to an incident.
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4. The Secretary DHS has been directed by the president to assume incident

 management responsibilities.   
      Below are possible scenarios of potential disasters or homeland security incidents
 that would be applicable to each of the above four items.  These scenarios are provided to help visualize the circumstances where they might apply: 
1. An outbreak of Hemorrhagic Influenza striking poultry has broken out in Western Pennsylvania and an adjacent state killing over 1,750,000 chickens in two days. The USDA is investigating the incident but suspects it may be a terrorist biological attack against a US Agricultural activity, due to the presence of seven similar unexplained aerosol canisters found at three of the affected sites. They notify the DHS Secretary and request assistance in quarantine and further
 investigation.

2. A major earthquake strikes along the New Madrid fault causing destruction in a
chain of cities along the fault along including breached levees and flooding. This includes Memphis, Tennessee and seven other large cities along the Mississippi River. Four states are overwhelmed, and their governors request immediate assistance. 

3. The Zetas drug gang claims responsibility for blowing up a train just north of the Rio Grande River in Arizona carrying a toxic cargo.  This was done in retaliation for the coordinated killing by US Special Operations Forces of four major Mexican Drug Lords and eleven of their key operatives.

4. Two ships, one American and one Canadian, collide in the St. Lawrence Seaway between our two countries releasing a toxic film hazardous to people and the
 environment.  The ship carrying the chemical is a vessel under contract by a 
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major US Company. The toxic film is starting to flow toward Canada. The President directs DHS to respond. (L.A.Mottern)
     HSPD-5 also restates that control of US military forces assisting in disaster relief operation would continue to reside with the Secretary of Defense.  This was felt to be necessary, since Defense would have to rapidly decide what unique resources it could allocate without undermining its other ongoing responsibilities and operations, both national and international.  Bearing in mind that domestically, if Federal troops were sent into a disaster region, it could run afoul of the Posse Comitatus Act.  The Posse Comitatus Act, which was created after Civil War Reconstruction, does not allow the employment of Federal Armed Forces in a law enforcement role in peacetime (Posse Comitatus Act).  In a disaster, it might be necessary to engage in law enforcement or police type powers, and that is possible for a state’s National Guard or the United States Coast Guard, both of which operates in peacetime under Title 32 USC.  HSPD-5 also spelled out that at the beginning of FY 2005 all Federal departments and agencies would adopt the NIMS as a requirement for providing Federal preparedness assistance through grants, contracts, or other activities. This was done in an effort to make the federal response framework for disasters to better integrate with state and local disaster preparedness systems and initiatives.   DHS was directed by HSPD-5 to develop standards and guidelines which states can follow that are consistent with NIMS, and therefore bring states into standard with Federal response mechanisms and doctrine.  The goal was to aid in improved coordination. Throughout HSPD-5, there are increased references to disasters resulting from terrorism. The US was no longer was immune or sufficiently isolated to avoid the scourge that has seemed to affect other countries but rarely on U.S. soil. 
     The 9/11 attack and the Murrow Federal building attack demonstrated that terrorism, both of foreign origin and domestic origin, must now be considered in US disaster planning.   It must also be considered in the articulation of executive policies and tools. 
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In Article 8, the longest article of HSPD-5, it states “The Attorney General has lead [author’s italics] responsibility for criminal investigations of terrorist acts or terrorist threats by individual groups inside the United States, or directed at United States citizens or institutions abroad, where such acts are within the Federal criminal jurisdiction of the United States, as well as for related intelligence collection activities within the United States, subject to the National Security Act of 1947, Executive Order 12333, and Attorney General approved procedures pursuant to that Executive Order. Generally acting through the FBI, the Attorney General in cooperation with other Federal departments and agencies, engaged in activities to protect our national security, shall also coordinate the activities of the other members of the law enforcement community to, detect, preempt and disrupt terrorist attacks against the United States. Following a terrorist threat or an actual incident that falls within the criminal jurisdiction of the United States, the full capabilities of the United States shall be dedicated, consistent with United States law and with activities of other Federal departments and agencies to protect our national security, to assisting the Attorney General to identify the perpetrators and bring them to justice. The Attorney General and the Secretary shall establish appropriate relationships and mechanisms for cooperation and coordination between their two departments.”  This portion of HSPD-5 could be sweeping under certain circumstances, and may give rise to some ambiguities under US law and international law; particularly dealing with foreign nationals within the US and with persons who are not members of a recognized military force now currently in the custody of the US military in places, such as Guantanamo.  The EO 12333 referred to in the part of HSPD-5 is titled “United States Intelligence Activities [as amended]” which governs the operations of the US Intelligence Community. This is just the Attorney General’s extracted portion of that EO with respect to his duties under that Executive Order.  It bears examination, because the wording in HSPD-5 is a restatement of an Attorney General’s duty under that section of this particularly important Executive Order:   Below is the verbatim portion of the Attorney General’s responsibilities under EO 12333.
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2.5 ATTORNEY GENERAL APPROVAL
     “The Attorney General hereby is delegated the power to approve the use for

 intelligence purposes, within the United States or against a United States person

 abroad, of any technique for which a warrant would be required if undertaken for law

 enforcement purposes, provided that such techniques shall not be undertaken unless

the Attorney General has determined in each case that there is probable cause to

 believe that the technique is directed against a foreign power or an agent of a foreign

 power.  Electronic surveillance, as defined in the Foreign Intelligence Surveillance Act

 of 1978 (50 U.S.C. 1801 et seq.), shall be conducted in accordance with that Act, as

 well as this Order.”


                    2.6 ASSISTANCE TO LAW ENFORCEMENT AUTHORITIES

     “Agencies within the Intelligence Community are authorized to: (a) Cooperate with
 appropriate law enforcement agencies for the purpose of protecting the employees,
 information, property and facilities of any agency within the Intelligence Community;
otherwise precluded by law or this Order, participate in law enforcement
 activities to investigate or prevent clandestine intelligence activities by foreign powers,
 or international terrorist or narcotics activities; (c) Provide specialized equipment, 
technical knowledge, or assistance of expert personnel for use by any department or
 agency or, when lives are endangered, to support local law enforcement agencies.
Provision of assistance by expert personnel shall be approved in each case by the
General Counsel of the providing agency; and (d) Render any other assistance and
cooperation to law enforcement authorities not precluded by applicable law.”
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						TASKING
Under HSPD-5, the roles and responsibilities for four cabinet secretaries were discussed, and they were tasked for the first time in one document specifically to play key parts in the implementation of HSPD-5.  The roles of the DHS Secretary, the Secretary of Defense, the Secretary of State, and the US Attorney General are described as to what parts they would fulfill.
For the first time, a timeline for the Secretary of DHS and other cabinet secretaries was given by which the initial revisions to existing plans were to be completed consistent with the then existing version of the NRP.  After this was done and the first completed document was reviewed, it would be renamed the National Response Framework (NRF) going forward.  By FY 2005, all federal entities were to have adopted the NIMS as a standard to govern their response requirements, timelines, and to standardize methodologies used. The last section of HSPD-5 contains the technical and conforming amendments that were to be added to the existing National Security Presidential Directives NSPD-1 and NSPD-8, along with HSPD-3, to reflect the establishment of the new office of The Secretary of Homeland Security and the DHS. These are companion and supporting documents to HSPD-5. This is commonly done with all executive tools periodically, and is a requirement to keep preexisting documents that any new HSPD is built upon current.  The National Response Framework (NRF) finally became effective on 22 March 2008.  Article 16 of HSPD-5 established the NIMS, which is set to be the way we respond as a country to disasters.  It is still being refined and updated over time, and is designed to do so.
Though not perfect, HSPD-5 is a positive milestone for its time.  It will continue to be built upon and improved until events or something better compels us to replace or modify it by some new HSPD, Congressional legislation, or another executive tool to fit the time or the crisis.  Since HSPD-5 was implemented, there have been possible concerns raised again that by having integrated FEMA into a larger and more complex organization such as the DHS, that there has been some loss of FEMA’s original 
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capacity to respond rapidly in a crisis or emergency. The ongoing oil spill in the Gulf of Mexico that happened months ago from the destroyed British Petroleum Company (BP) test well rig is still causing a considerable amount of damage from the enormous amounts of crude oil belching from it.  The oil is coming ashore along the coastlines of Louisiana, Alabama, Mississippi, Florida, and Texas.
     Though four of these states through their own organic Emergency Management structures and systems and through their governors have declared a Coastal Region disaster and have requested federal aid, the response has appeared in the domestic and international media to be slow and lacking in coordination. This does not appear to be due to some flaw in the writing of HSPD-5.  To date, FEMA has played a role less visible than during the Hurricane Katrina emergency, though the lead times in this disaster were longer in which to formulate a response. One reason may be the adamant public declaration on the part of the current Administration that BP is responsible for the cleanup.  In such a case, is FEMA still the lead agency responsible for mitigating this disaster?  It cannot deploy or act without orders to do so. The lines are starting to look a little blurry. This may spark another call after the November 2010 Congressional elections by some to withdraw FEMA organizationally from under the DHS bureaucracy or to create some sort of legislation that would compel FEMA to act automatically without awaiting a Presidential order. Federal emergency management within the United States is currently getting a tremendous amount of negative public scrutiny with respect toward the Federal government and the mechanisms it uses to successfully meet those responsibilities during the latest domestic crisis. This may soon move the Congress to recommend changes to the President in the way HSPD-5 is now written and/or applied. This is a healthy process, but it is often fraught with political rhetoric and posturing, particularly during election years. It remains to be seen what the next evolutionary step in Federal Emergency Disaster Management (EDM) policy and capabilities come out of it all.
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