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Objectives:

8.1 
Understand the context of the federalist system within which all government activity takes place.

8.2  
Discuss how the patchwork system of governance affects local efforts to build a resilient community.

8.3  
Identify various governmental programs and their impact on local government activity.


Scope:

Knowledge of the nature of our federalist system of government will help students understand the context within which all local government activity takes place. Many students, especially those without a strong background in civics or political science, may assume that our system of government is a purely hierarchal one, that is, that the federal government dictates to the states what they can and cannot do.  

Within a particular level of government there are also vertical and horizontal divisions of authority.  Multiple agencies and departments within the same jurisdiction may compete with one another for funds, power, and recognition.  There is often a lack of coordination and cooperation.  This session will explore some of the issues that can arise out of this “patchwork” system of governance that exists at the federal, state, and local levels as it affects local efforts to build a resilient community. 
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General Requirements:

The content should be presented as lecture.  Encourage student discussion of how the points made during this session can impact a local community’s efforts at building resilience.


Objective 8.1  Understand the context of the federalist system within which all government activity takes place.

Requirements:

The content should be presented as a lecture.

Remarks:

I.  
Basic elements of government in the United States: A context for building resilient communities

A. 
General legal and political principles

Government in the United States is limited in its scope and powers, divided into three basic levels (federal, state, and local), and open to the influence of the people. Each of these features is deeply embedded in the legal and political principles of our nation (McDowell, 1986), and creates the context within which all local government activity takes place.

1.
Limited Government

a. When our nation was founded, the Constitution of the United States and those of the individual states established a system of checks and balances to ensure that government would not become too powerful.  

b.
The government was separated into the legislative, executive, and judicial branches.  Soon thereafter, the Bill of Rights established the rights of individuals which government cannot violate. (McDowell, 1986)

2.
Federalism
a.
American government is a federal system under which the functions and responsibilities of government are divided among the national, state, and local levels.  

b.
In the constitutional sense, the states are the sovereign units.  In the federal constitution, the states delegated certain enumerated powers (such as interstate commerce, national defense, and foreign affairs) to the federal government, while retaining most other powers themselves. 

c.
The federal Constitution makes no mention of local governments, so the states retain full authority for creating and structuring the lower levels of government.  

d.
A fairly strict separation of powers, along these constitutional lines, remained in effect very largely until the 1930s, when the crisis of the Great Depression demanded federal action of much broader dimensions. (McDowell, 1986)

e.
Through liberal interpretation of the interstate commerce, general welfare, and federal spending powers in the Constitution, the federal government now is allowed to participate in almost any function of government that the political process will authorize.  

f.
In most domestic functions, however, the prevailing constitutional interpretations and political preferences still prohibit direct federal action.  Therefore, the bulk of the federal government’s domestic activities – except for the administration of federal land, the post office, and the regulation of interstate commerce – are accomplished through intergovernmental programs in which federal grants and other forms of aid are used to secure the cooperation of the state and local governments.  

g.
Thus, the separation of governmental levels in the federal system and the very great recent expansion of the federal government’s domestic activities have combined to make intergovernmental relations a principal mechanism for the pursuit of public policies and public programs in the United States today. (McDowell, 1986)

3.
A Patchwork System

a. With so little centralization, so much separation of powers, and so much pluralism, government in the United States appears haphazard in comparison with other nations – and less planned.  

b. Its planning is less rigid and less deterministic.  It is also less pervasive, because of the more limited role of government. (McDowell, 1986)

B.
Federal Appropriations

1.
The power to appropriate public funds gives the federal government a great deal of practical power over the states.  The federal government can attach strings to the money it disburses, strings that result in a good deal of control over state activities.

2.
The federal government gives billions of dollars each year to state and local governments in grants and other forms of aid. Some grants are given directly to local governments; other federal funds are administered by the state and then disbursed to local communities.

3.
Some federal grant programs require that the state or local government receiving the aid provide matching funds from their own coffers.

4.
Types of grants:

a.
Categorical-formula grants:  the federal government grants each state a certain amount of money, according to a formula, for certain programs (examples:  school lunches, welfare, low-income housing).  The grants are conditional; in order to participate, states have to perform certain activities. The states administer the funds according to the conditions set by Congress.

b.
Project grants:  state and local agencies apply to regional federal offices for federal assistance for specific projects. Funds are often distributed directly to local communities, bypassing state involvement.

c.
Block grants:  a state or local government is given a broad grant according to formula. State or local officials are given wide discretion to carry out certain activities (examples: crime control, community development).

d.
Revenue sharing:  general revenue funds are grants with no conditions attached, which are used for any non-discriminatory program by the state or local government.

5. Federal relief following major disasters has skyrocketed in the past decade.  Conditions are often attached to disaster assistance.

6. When applying for a grant, it is often expedient to inform the grantee’s Congressional representatives.

II.  
Local Governments – where do they fit in?

A.
As we learned in Session 6 on “Local Government Powers, Structure and Limitations,” local governments are entities of the state. They receive their power and authority from their state and can only exercise those powers granted to them in state enabling legislation(“Dillon’s Rule”) or through a home rule charter.

B.
The legal relationship between local governments and their home states is a vertical hierarchy of power: the state can take back the power it has granted.

C.
Local governments can also have contractual relationships with their states through the giving and receiving of financial aid with conditions attached. Many local governments are fiscally dependent upon their states.

1.
Example: In North Carolina, local governments receiving Hazard Mitigation Grant Program funds (a federal disaster assistance program that is administered by the state) must sign a contract with the state that commits the local government to prepare a local Hazard Mitigation Plan for the community.
D.
Local governments can also have a direct relationship with the national government through grants given directly to the community.  Federal controls dictate how the local government spends the money.

E.
Relationships between local governments are often competitive, leading to disjointed and conflicting policies.  Local governments are restricted to regulating within their own jurisdiction, and often do not consider the impacts of their activities on surrounding localities.  Many factors contributing to environmental sustainability and hazard resilience transcend these political boundaries, so that the impact of one community’s actions can have far-reaching consequences, and be beyond the control of other local jurisdictions.

1.
Examples:

a.
Watersheds

i.
Increased imperviousness through development allowed in one jurisdiction can lead to flooding in an adjacent jurisdiction in a lower part of the watershed.

b.
Rivers

i.
Levees erected on one side of a river can push floodwaters into a neighboring jurisdiction without levees on the other side of the river, increasing floodwater there.

c.
Coastal sand systems

i.
Jetties allowed in one jurisdiction can starve an adjacent jurisdiction’s beaches of sand, accelerating erosion and property losses.

Objective 8.2   Discuss how the patchwork system of governance affects local efforts to build a resilient community.

Requirements:

The content should be presented as a lecture.

Remarks:

I.
The patchwork system of hazard management

The horizontal relationships among and between various levels of government have largely resulted in a “patchwork system” of governance within which local communities operate.  This is particularly true of the programs and policies that govern hazards and hazardous areas at the federal, state and local levels.  

This fragmented system has often resulted in situations where the programs and policies of different agencies work at cross-purposes.

A.
Local governance

1.
The federal government and many states have taken a very hands-off approach to land use regulation, leaving the responsibility almost solely in the jurisdiction of local governments.

2.
At times, local public policy goals can be in conflict.

a.
Example: As in the context of managing land subject to natural hazards:

“On the one hand, there is the goal of promoting economically beneficial uses of land, and the accompanying desire to allow individuals free use of their property, unimpeded by governmental intervention where possible.  But these goals often conflict with the goal of promoting public safety and the welfare of the larger community through land use management policies that protect against the destructive effects of floods, coastal storms, earthquakes, landslides and wildfires.” (May and Deyle in Burby, 1998, p.57)

3.
Often hazardous land is among the most desirable for development – hazard-prone areas can be very valuable economic resources because of natural amenities such as open topography, view, ocean frontage, and access to water and water-based transportation (May and Deyle in Burby, 1998).

4.
In many communities, hazardous land has already been developed, and it becomes politically contentious and economically difficult to apply retrofit regulations on existing structures.

5.
Even when a community is familiar first-hand with the effects of a natural hazard, local governments may not have the resources available or (more importantly) be politically committed to combating powerful forces that represent development and economic growth.

6.
When various local policies are not part of a cohesive approach to development and land use, competing interests can result in an ad hoc system of governance where hazard mitigation is viewed as counter to other community goals.

7.
“Local sensitivity often surrounds measures such as building code enforcement and land use planning….Hazard mitigation can conflict with development goals.  For example, in cities, if certain areas are placed off-limits to development for hazard-risk management, the only alternatives are to build elsewhere – perhaps adding to urban sprawl – or not build at all, forgoing the benefits of development.” (Platt, 1999, citing Senate Task Force Report)

B.
Federal Programs

1.
The federal government influences decisions about land use in hazardous areas in multiple ways. (May and Deyle in Burby)  Note that many of these programs and activities may not necessarily be targeted at resource management, hazards, or land use directly, but they nevertheless result in a “de facto” management scheme.

a. 
Direct intervention:

i. Land use regulations (wetlands under the Clean Water Act and habitat areas under the Endangered Species Act).

ii. Federally owned land (the federal government, through several different agencies and departments is by far the single largest landholder in the United States.  The National Park Service, the U.S. Fish and Wildlife Service, the National Forest Service, the Bureau of Land Management, and the Defense Department own vast acreage throughout the country.

iii. Infrastructure (e.g., Coastal Barrier Resources Act prohibits federal infrastructure on undeveloped coastal barrier islands).

iv. Executive orders (e.g., E.O 11988 “use of federal dollars are restricted in regulatory floodplain, unless there is no alternative;” and E.O. 11990 “use of federal dollars in wetlands is prohibited unless there is no alternative.”)

b.
Indirect intervention:

i. Regulatory mandates (e.g., NFIP requirements for local construction standards).

ii. Planning mandates.

c.
Incentives and Information:

i. Financial and technical assistance.

ii. Information (e.g., mapping).

iii. Education and training.

2.
The number and diversity of federal programs and policies dealing with hazards has resulted in a patchwork system of governance.  There is no overarching federal policy governing land use and development in hazard-prone areas. (May and Deyle in Burby 1998).

3.
In total, there are over 50 federal laws and executive orders that relate to hazard management. (May and Deyle in Burby 1998).

4.
Within the federal programs governing hazard issues, land use is not emphasized.

5.
“…the net effect of federal programs is to encourage development in hazardous areas.” (May and Deyle in Burby 1998).

a.
Examples: 

i. By focusing on construction standards and not on development restrictions, the NFIP arguably encourages development in flood-prone areas.

ii. “Disaster assistance itself is an incentive to rebuilding in hazardous locations….The generous provision of public assistance to repair local infrastructure indirectly benefits property owners by avoiding new burdens on property taxes.” (Platt 1999)

iii. “Perhaps the most insidious federal stimulus to development along hazardous coasts is the federal tax code.  Oceanfront real estate development is largely owned for investment purposes these days (rental and resale). As such, it often qualifies for federal (and perhaps state) tax deductions for expenses relating to investment property, including virtually all the costs of ownership – mortgage interest, taxes, maintenance, advertising, and management.  When personal use by the owner is limited to tax code guidelines or is nonexistent, annual depreciation can be deducted from the owner’s personal income.  When a disaster declared by the president damages the property, a portion of the uninsured casualty loss may be deducted from taxable income as well.” (Platt 1999)

6.
Some federal programs can limit opportunities for local governments to employ land use management tools for hazard mitigation. (May and Deyle in Burby 1998)

a.
Example:  The Army Corps of Engineers has built extensive protection works along major rivers, creating a sense of safety in areas that nevertheless flood repeatedly.

7.
The federal government’s readiness to assume the lion’s share of state and local disaster costs, even for repetitive disasters (and the states and local governments willingness to accept the aid) continually undermines any effort to place mitigation at the heart of disaster policy. (Platt 1999)

C.
State Programs

1.
There is much variety in the approaches states have taken to hazard mitigation.  Some states are more hesitant than others to intervene in local land use decision making.

2.
Many states have enacted legislation that controls certain environmentally sensitive areas (e.g., coastal areas, wetlands), but fewer states have taken initiatives that are explicitly concerned with development in areas subject to natural hazards.  (May and Deyle in Burby 1998)

3.
Some states have mandated local development of land use plans, and some states require a hazard element.  In general, state-level planning mandates stimulate local government efforts to plan for and manage development in hazard-prone areas, although there is much variation in the level of compliance among local governments.  (May and Deyle in Burby 1998)

4.
Many states use incentives, information dissemination, and education programs to influence local decisions about land use and development in hazardous areas.

a.
Some states withhold funds for public facilities or other infrastructure in hazard areas to discourage development.  (May and Deyle in Burby 1998)

b.
States also offer incentives to local governments in the form of low-interest loans and grants for funding mitigation planning and programs. (May and Deyle in Burby 1998)

c.
Many states provide information, such as maps or technical assistance for local governments to carry out state objectives for hazards management. (May and Deyle in Burby 1998)

8.
“However patchy, there clearly has been more progress at the state level than at the federal level both in using land use measures to manage development in hazard-prone areas and in stimulating local efforts to better manage development in such areas.” (May and Deyle in Burby 1998)

II.  
Regional programs

A.
One of the problems associated with the fragmentation that exists among levels of government is that many issues and concerns that warrant government attention do not lend themselves to traditional planning and management mechanisms.  The area impacted by natural hazards often transcends political boundaries and the hazards themselves do not conform to our artificial and arbitrary regulatory and administrative jurisdictions. 

B.
Regional entities based on ecosystem boundaries or multi-jurisdictional collaborations (river basin, watershed-based, or councils-of-government organizations) may be the solution, although in practice they have had limited success for land use planning purposes.

C.
There are many different approaches to implementing regional or ecosystem management.  In some areas, management has been undertaken by a regulatory agency.   This may take the form of a free-standing body spanning state borders, or it may operate within a state government, either as a separate entity or as a division of an existing state department or agency.  Such regulatory agencies are usually created by the legislatures of the state(s) and may be given both regulatory and enforcement powers.  Other regional management bodies are more administrative in nature and may perform coordinating functions or act as advisory boards to state and/or local governments. (Beatley, et al. 1994)

D.
Many states have legislation that enables localities to voluntarily form councils or federations to study regional resources and problems, and to promote cooperative arrangements and coordinated action among their member governments.

E.
A major impediment to regional levels of authority, whether in the form of entirely new organizations or less formal councils or federations, is that they pose a threat to other levels of government and their constituencies.  No matter how desirable it is to have regional management entities, they constitute another layer of bureaucratic intervention and their existence can provoke turf wars. Local officials see funds going to regional organizations that could be coming to them, and they are concerned with potential encroachment on local authority.  Rather than easing intergovernmental relations, regional initiatives can increase the potential for conflict and for fragmenting program implementation. (May and Deyle in Burby 1998)

F.
“Some observers have argued that fragmentation among levels of government within a federal system is a fact of life that cannot be changed….The function of regional entities in governing land use in areas prone to natural hazards is likely to remain limited to broad-brush planning, intergovernmental coordination, and capacity-building functions of providing information, education, and technical assistance to local governments.”  (May and Deyle in Burby 1998)

G.
Special purpose regional organizations have been more successful when they have been granted authority to directly implement or compel implementation of their plans and policies. (May and Deyle in Burby 1998)

H.
Other key elements of success of regional entities include fiscal autonomy, legal flexibility in interpreting their mandates, professionalism among staff, and clear goals for the agencies.  The proper mix of political, organizational, and environmental conditions is also instrumental in facilitating regional initiatives. (May and Deyle in Burby 1998)

I.
Examples of regional planning, hazard control, and regulatory agencies:

Adirondack Park Agency, Chesapeake Bay Program, New Jersey Pinelands Commission, Tennessee Valley Authority, water management districts in Florida, Delaware River Basin Commission, Denver Urban Drainage and Flood Control District.

J. Within Florida’s planning and growth management system, regional strategic plans, prepared by the regional planning councils, are very important.  The Strategic Regional Policy Plan for South Florida, adopted in 1995, contains specific and extensive guidance on natural hazard reduction.  The plan presents an overall vision for South Florida that emphasizes achieving a livable, sustainable and competitive regional community. (Godschalk, et al. 1999)

Objective 8.3 Identify various governmental programs and their impact on local government activity.

Requirements:

The content should be presented as a lecture.

Remarks:

I.
The Coastal Barrier Resources Act

A.
The Coastal Barrier Resources Act (CBRA) can be described as “cross-cutting” federal policy because the requirement to comply cuts across all government programs.  Cross-cutting policies require government agencies to consider the impact that their programs and individual actions might have on the regulated impact, and such consideration must be documented as part of the agency’s decision-making process.

B.
The Coastal Barrier Resources Act (CBRA) was enacted in 1982 to address the concern that the federal government had subsidized and permitted development on coastal barrier islands to the extent that millions of tax dollars were being spent each year due to the loss of barrier resources, and threats to human life, health and property.  

C.
The act directed the Department of the Interior to identify and map the “Coastal Barrier Resources System,” made up of barriers that were substantially undeveloped and not in public ownership or protected by a conservancy.  In 1990 the system was expanded to include more barriers, including some on the West Coast and along the Great Lakes.

D.
Under the theory that flood insurance and other federal incentives were encouraging development in hazardous and ecologically fragile areas within the barrier island resources system, the act prohibits new flood insurance coverage as well as federal financial assistance for the construction of development-inducing infrastructure, including water and sewer systems, roads, bridges, and shore protection.

E.
Since CBRA applies only to those undeveloped or minimally developed barrier islands incorporated into the system, it does not limit federal benefits on barriers where development has already taken place.  “Such ‘Cities on the Beach’ and nearby mainland coastal areas today are covered by hundreds of billions of dollars in federal flood insurance, as well as private casualty insurance, and represent an immense potential federal disaster assistance cost when they are hit by major hurricanes.” (Platt and Rubin in Platt 1999, p.81)

F.
Furthermore, “while CBRA has accomplished the objective of reducing federal financial exposure to the risks posed by coastal hazards, the act has had limited success in actually deterring development (Godschalk 1987; U.S. Congress, General Accounting Office 1992). Development has continued in some coastal barrier islands with private financing, especially of high-valued projects such as multi-story condominiums.” (May and Deyle in Burby 1998, p. 65)

II.
National Flood Insurance Program (NFIP)
A.
Federal flood insurance was made available in 1968 through the enactment of the National Flood Insurance Act.  Prior to this program affordable private flood insurance was generally not available. (A similar reluctance of private insurers to provide wind insurance in high risk coastal areas has led to the establishment of wind pools in states such as Florida, Louisiana, North Carolina, and Texas.) (Beatley, et al. 1994)

B. The NFIP serves three interrelated congressional objectives: (Platt in Burby 1998)

1. To reallocate a portion of the burden of flood losses to all occupants of flood hazard areas through the mechanism of insurance premiums.

2. To reduce steadily increasing flood losses by limiting additional development and investment at risk in floodplains.

3.
To increase knowledge of flood risks by mapping flood hazard areas across the United States.

C.
The National Flood Insurance Program (NFIP) makes flood insurance available to residents in communities that participate in the program. Eligibility for flood insurance is conditioned upon:

1.
The local government enacting regulations to prohibit development in floodways and elevate development in the remainder of the floodplain.

2.
Example: The lowest floor of a structure must be elevated to the level of the 100-year “base flood” level for that area.

D.
Today, about 90% of local governments with identified flood hazards participate and have adopted the federally mandated design standards. (Burby 1998, p. 16)

E.
Rather than prohibiting or restricting development in flood-prone areas (with the exception of floodways), the National Flood Insurance Program has arguably encouraged development [in hazardous areas], although development is elevated to protect against losses (i.e., from a 100-year storm). By encouraging development, the NFIP has increased the risk of losses from more severe, less frequent storms, such as the Midwest floods of 1993.” (May and Deyle in Burby 1998)

F.
The Flood Disaster Protection Act of 1973:

1. Made flood insurance compulsory for federally-insured loans (NFIP Reform Act of 1994).

2. Made land use management and participation in the NFIP prerequisites for federal financial assistance including disaster assistance.

G.
Political pressure against denying aid in the aftermath of a disaster makes this prohibition virtually meaningless.

H.
The Community Rating System (CRS):

1. Administered by FEMA as a part of the NFIP, the CRS provides flood insurance premium discounts for residents in NFIP communities that undertake floodplain management activities above the minimum NFIP standards.

2. The Reduction in insurance premiums is in the form of a CRS classification.  There are ten classes in the system, each providing an additional five percent premium rate reduction for properties in the community’s mapped floodplain.  A community’s class is based on the number of credit points it receives for its floodplain management activities.

3. There are eighteen floodplain management activities credited by CRS, grouped into series, including: Public Information, Mapping and Regulations, Flood Damage Reduction, and Flood Preparedness.

4. In addition to regular credit points, activities under the CRS receive additional points if they are initiated in accordance with a local comprehensive floodplain management plan.

III.
Coastal Zone Management Act

A.
The Coastal Zone Management Act (CZMA) was enacted in 1972 to promote the protection and management of our nation’s coastlines.

B.
The CZMA represents a unique federal-state collaboration.  The act provides technical and financial assistance for coastal states to prepare and implement management plans for their coastal resources.

C.
A major incentive for state participation in the coastal zone management program is the “consistency” provisions of the act, which require that projects and activities of the federal government be consistent with approved state management plans.  Federal actions covered by the consistency requirements include navigational and flood control projects, wetland permits under the Clean Water Act, highway development, airport plans, wastewater treatment plant funding, military activities, and fisheries management. (Beatley, et al. 1994)

D.
The CZMA identifies certain issues the states are to address in their management plans:

1. Protection of coastal wetlands or creation of new coastal wetlands.

2. Mitigation of natural hazards (including potential sea level rise and Great Lakes level rise).

3. Increasing opportunities for public access.

4. Reducing marine debris.

5. Addressing cumulative and secondary impacts of coastal growth.

6. Preparing and implementing special area management plans.

7. Planning for ocean resources.

8. Procedures and policies for siting energy facilities.

E. The CZMA allocates funds to states for developing plans for managing growth in coastal areas, but for most states participating in the program, planning for natural hazards has taken a back seat to other goals such as accessibility and environmental quality. (May and Deyle in Burby 1998)

IV.
Disaster Mitigation Act of  2000

A. On October 30, 2000 the Disaster Mitigation Act of 2000 (Public Law 106-390) was signed into law to amend the Robert T. Stafford Disaster Relief and Emergency Assistance Act.  This new legislation:

1. Reinforces the importance of pre-disaster mitigation planning to reduce the Nation’s disaster losses.

2. Is aimed primarily to control and streamline the administration of federal disaster relief and mitigation programs.

B. Most significant of the rules and regulations governing the implementation of the Act for state and local governments are amendments to Sections 203 (Pre-Disaster Hazard Mitigation) and 322 (Mitigation Planning) of the Stafford Act.

C. Section 203 establishes a “National Pre-Disaster Mitigation Fund” in order to carry out a program that will:

“provide technical and financial assistance to States and local governments to assist in the implementation of pre-disaster hazard mitigation measures that are cost-effective and designed to reduce injuries, loss of life, and damage and destruction of property, including damage to critical services and facilities under the jurisdiction of the States or local governments.”

D. Section 322 provides a new and revitalized approach to mitigation planning by specifically doing the following:

1. Establishes a new requirement for local and tribal mitigation plans;

2. Authorizes up to 7% of the Hazard Mitigation Grant Program (HMGP) funds available to a state to be used for the development of state, local and tribal mitigation plans; and

3. Provides for states to receive an increased percentage of HMGP funds (from 15% to 20%) if, at the time of the declaration of a major disaster, they have in effect an approved State Mitigation Plan that meets the factors in the law.

V.
US Army Corps of Engineers

A. The Corps is responsible for administration of laws for protection and preservation of navigable waters and related resources such as wetlands. The Corps also assists in recovery from natural disasters.

B. The Department of the Army’s Civil Works Program, a responsibility of the Corps of Engineers under the direction and supervision of the Secretary of the Army, is the Nation’s major Federal water resources development activity, and involves engineering works such as major dams, reservoirs, levees, harbors, waterways, locks, and many other types of structures.

C. These works provide flood protection for cities and major river valleys, reduce the cost of transportation, supply water for municipal and industrial use, generate hydroelectric power, provide recreational opportunities, regulate rivers for many purposes including the improvement of water quality, protect the shores of oceans and lakes, etc.

D. Planning assistance is also provided to states and other non-Federal entities for the comprehensive management of water resources, including pollution abatement works.

E. Floodplain Management Services Program (Section 206 of the 1960 Flood Control Act, as amended)

1. The objective of the Floodplain Management Services program is to foster public understanding of the options for dealing with flood hazards and promote prudent use and management of the Nation’s floodplains through technical assistance and planning guidance.

2. The program provides various types of assistance, including general technical services, general planning guidance, NFIP assistance, and supporting studies to improve methods and procedures for mitigating flood damages.
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