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Objectives:

6.1
Enumerate the sources of local government power.

6.2
Describe the various forms local governing bodies can take.

6.3
Become familiar with the major categories of local government power: Regulation, Acquisition, Taxation, and Spending, as well as specific tools that fall within these categories.

6.4
Become familiar with the legal and political constraints within which local governments must act.


Scope:

This session will introduce students to the various forms of local governments, their sources of authority, the types of power most local governments may wield, and the legal and political constraints within which local governments must operate.  This session presents a generalized and broad overview of these issues; in this sense, the class will serve as a sort of “Local Government 101.” A focus on local government provides students with a greater understanding of the context within which community building takes place and serves as an essential backdrop to later sessions in the course. It is at the local level that most land use patterns are determined, infrastructure is designed and provided, and many other development issues are decided.  It is also at the local level that hazards are experienced and losses are suffered most directly.

The remarks to the Instructor for this session do not include information on the politics of local government operation, but this would be a logical and natural issue for class discussion, since politics are a driving force behind much of what a local government actually does. 

Note:  if the material presented in Objectives 6.1 and 6.2 seems too elementary for the students in attendance, the Instructor may wish to give a give a quick synopsis of these two Objectives, and delve deeper into the issues in the remaining Objectives.  However, it has been the experience of the preparers of this session that many college and graduate students have not been introduced to the fundamentals of local government, and an introduction to this basic material may increase the understanding of later course work.


Reading:

Instructor and Student Reading:

Burns, James MacGregor, J.W. Peltason and Thomas E. Cronin. 1981.  Government by The People. Englewood Cliffs, NJ: Prentice-Hall, Inc., pp. 677-693.

Olshansky, Robert B. and Jack D. Kartez. 1998. “Managing Land Use to Build Resilience.” In Burby, Raymond J. (ed.). Cooperating With Nature: Confronting Natural Hazards with Land-Use Planning for Sustainable Communities. Washington, DC: Joseph Henry Press, Chapter 6.

Platt, Rutherford H. and Alexandra D. Dawson. 1999. “The Takings Issue and the Regulation of Hazardous Areas.” In Platt, Rutherford H. Disasters and Democracy. Washington, DC: Island Press, pp. 131-164.

Platt, Rutherford H. 1998. “Planning and Land Use Adjustments in Historical Perspective.” In Burby, Raymond J., Ed. Cooperating with Nature: Confronting Natural Hazards with Land Use Planning for Sustainable Communities. Washington, DC: Joseph Henry Press, subsection entitled “The Property Rights Movement: Putting the Brakes on Land Use Management?,” pp. 43-47.

May, Peter J. and Robert E. Deyle. “Governing Land Use in Hazardous Areas with a Patchwork System.” In Burby Raymond J., Ed. Cooperating with Nature: Confronting Natural Hazards with Land Use Planning for Sustainable Communities. Washington, DC: Joseph Henry Press, subsection entitled “Local Governmental Choices: Reluctance to Enact Strong Land Use Measures,” pp. 60-62.

Additional Instructor Reading:

City, Christopher. June 2000. “Duty and Disaster: Holding Local Governments Liable for Permitting Uses in High-Hazard Areas.” North Carolina Law Review, Vol. 78, No. 5.

Jansujwicz, Jessica Spelke. 1999. “Property Rights Organizations: Backlash Against Regulation.”  In Platt, Rutherford H. Disasters and Democracy. Washington, DC: Island Press, pp. 109-130.

Mileti, Dennis S. 1999. Disasters By Design: A Reassessment of Natural Hazards in the United States.  Washington, DC: Joseph Henry Press, Ch 6: "Tools for Sustainable Hazards Mitigation," pp. 155-207.

Mileti, Dennis S. 1999. Disasters By Design: A Reassessment of Natural Hazards in the United States.  Washington, DC: Joseph Henry Press, subsection entitled "Legal Pressures for Adoption and Implementation," pp. 150-152.


Overheads:
6.1
Traditional Form of County Government

6.2
County Council – Elected Executive Form of Government

6.3
Mayor – Council Form of City Government

6.4
City Commission Form of Government

6.5
Council – Manager Form of City Government

6.6
Local Government Powers

6.7  
U.S. Constitution: the 14th Amendment

6.8
Procedural Due Process

6.9
Substantive Due Process

6.10
U.S. Constitution: the 5th Amendment

6.11
Regulations that “go too far” are takings


General Requirements:

The content of this session should be presented as a lecture with class discussion encouraged.  Those students who have worked as a municipal or county employee may have valuable insight and experience to share with class members, especially as to the political realities of local government life.  The Instructor should informally poll the class to elicit “real life” stories to enhance lecture and discussion.

Optional exercise: 

Give the students the websites for different types of local governments in the area and ask the students to explore the sites and become familiar with them so that they can describe in class the mitigation capability of the jurisdiction:  that is, what does the jurisdiction have the authority to do that could make it less vulnerable to natural hazards.


Supplemental considerations:

The Instructor may wish to review the remarks prepared for Session No. 11, “Local Political and Organizational Issues” in The Political and Policy Basis of Emergency Management EMI Instructor Guide.  That session presents some of the fundamentals of local government politics and management in the context of emergency management. In particular, course preparer Richard T. Sylves (p. 141) points out:

The political relevance of [land use regulatory powers] is immense.  Local officials entrusted with authority over these land-use instruments have the power to affect the economic growth of their jurisdictions (promoting new businesses, more jobs, and expanded local tax base, etc.). Correspondingly, these decisions involve judgments of disaster and hazard risk. Strong building codes may save lives and reduce property damage in the event of severe storms, strong winds, heavy snows, and flooding.  Subdivision and zoning embodies responsibility for ensuring that new homes, offices, and industries are not sited in highly disaster-vulnerable areas.  Moreover, the nature of development and the mix and proximity of structures may have important consequences when emergencies and disasters do occur.  Land use carries many opportunities to promote disaster mitigation, but often the political expedience of promoting economic growth at the expense of disaster mitigation is too tempting for authorities.  Moreover, development interests often have significant political influence, particularly through the medium of campaign contributions to those seeking to win or maintain political office.

Due to time constraints and the complexity of the topic, this session does not address important issues related to local government liability, including obligation, sovereignty and immunity.  The Instructor may wish to refer students to the article by Christopher City published in the North Carolina Law Review (cited in Additional Instructor Readings for this session) for an analysis of government liability for development decisions in high hazard areas.


Objective 6.1 Enumerate the sources of local government power.

Requirements: 

The content should be presented as lecture.

Remarks:

I. Local governments’ powers are derived from the State.

A. A local government’s authority is “derivative;” that is, all powers of a local government must be delegated from the state in which it is located.  In other words, cities are merely creatures of the states, which are the only sovereign entities other than the federal government (and Native American tribal governments by virtue of treaty rights). 

B. This concept is often referred to as “Dillon’s Rule”:  Municipal corporations can only exercise those powers expressly granted to them from the state.  These powers are interpreted to include also those powers that can be fairly implied from the express grant, and those that are essential and indispensable to the declared objects and purposes of the corporation.

C. It is important to understand that local governments must be able to find authority for everything they do in a grant from the legislature.  In the context of hazard mitigation this authority is actually quite broad.  Creative and proactive communities generally have wide latitude to engage in activities to reduce vulnerability to natural hazards.

II. Home Rule States.

A. Home rule states grant local governments (usually municipalities, but in some states this includes counties) predominant power over local matters.

B. Home rule acts as an express generic grant of authority, and also acts as a limitation upon state power.

C. Constitutional home rule. 

1. Means the municipality derives its authority by operation of the state constitution.
2.
Examples of constitutional delegation language (note the generic terminology):

a.
“… may make and enforce all laws and regulations in respect to municipal affairs …”

b.
“… to exercise all powers of local self-government and to adopt and enforce within their limits such police, sanitary and other similar regulations, as are not in conflict with general law.”

3.
Constitutional home rule is usually supplemented with other state statutes addressing specific areas of local authority.

D. Statutory home rule. 

1. Means the municipality has received its basic authority from state legislation.  State statutes grant authority for specific areas of local activity.

2. Statutory delegation language is more specific, but often also includes catch-all phrases similar to constitutional provisions.

III. Jurisdiction.

A. Jurisdiction:  refers both to the physical boundaries of a unit of local government, as well as the extent of its power to regulate private activities.

B. While authority to build resilience may be quite broad for individual local governments, there is much more limited power to control the activities outside a locality’s borders.

C. Extraterritorial jurisdiction is authorized in some states.  Municipalities may engage in some limited control, such as extraterritorial zoning and planning, but it is usually limited to areas within a few miles of the government’s territorial limits.

D. The implications for hazard mitigation become clear when we remember that natural processes do not recognize the artificial political boundaries that establish the extent of local control.

Objective 6.2 Describe the various forms local governing bodies can take.

Requirements:

The use of overheads will help illustrate the structures of local governments.  Ask students how the various forms of governing bodies could affect efforts at building resilient communities.  Elicit real-life stories from students who have worked in the local government setting.

Remarks:

I. There are five basic types of local governments in the United States, which can be grouped into general purpose and single-purpose governments:

A. General-Purpose Local Governments perform a wide range of governmental functions and include:

1. Counties.

2. Municipalities.

3. Towns and Townships.

B. Single-Purpose Local Governments have a specific purpose and perform one function:

1. School Districts.

2. Special Districts.

II. Local Government Structure.

A. Counties.

1. All states, except Connecticut and Rhode Island are divided into counties (In Alaska these subunits of government are called boroughs and in Louisiana they are called parishes)

2. Counties can be urban (metropolitan) or rural; they can contain municipalities within them, or can have no incorporated communities within their borders

3. Counties were originally created to act as an administrative unit of the state and to perform activities of statewide concern at the local level; today they often take on much more policy- and decision-making functions

4. Basic functions of counties include property assessment, revenue collection, law enforcement, jails, elections, land recordation, road maintenance, emergency services.

5. Today they often offer additional services including health care, social services, pollution control, mass transit, industrial development, etc.

B.
Organization of County Governments: there are three main types of county government: 1) County Board; 2) County Council-Elected Executive; and 3) County Council-Administrator.

1.
County Board (of Commissioners or Supervisors): this is the most common type of county government (Overhead 6.1).

a.
Board is elected by voters in the county.

b.
Board serves as central policy-making apparatus of the county, approves county budget, and appoints other officials.

c.
Other elected officials share power with the board:

i.
Sheriff.

ii.
County prosecutor/district attorney.

iii.
County tax assessor.

iv.
County clerk/clerk of court.

v.
Coroner. 

2.
County Council-Elected Executive (Overhead 6.2).

a.
Board and executive officer are elected by county voters.

b.
Separation of powers:  Board performs legislative functions; executive performs executive function.

c.
Board still has power to set policy, adopt the budget, audit financial performance of county.

d.
Executive prepares budget, implements policy, appoints department heads.

3.
County Council-Administrator.

a.
Board sets policy, adopts the budget.

b.
Board hires a professional administrator to run the government.

C.
Municipalities/Cities (the terms are interchangeable)

1.
Like counties, cities are general-purpose units of local government.

2.
Unlike counties, cities have greater decision-making authority and discretion, especially in home-rule states.

3.
Structure of city government:  there are three main types of city government:  1) Mayor-Council; 2) City Commission; and 3) Council-Manager.

a.
Mayor-Council:  this is the oldest and most common type in the smallest and largest of cities; it can be classified into two types, depending upon the strength of the mayor: (Overhead 6.3)
i.
Strong Mayor-Council.  Mayor is elected by voters and is the source of executive leadership; Mayor prepares budget; hires and fires top-level city officials; performs daily administrative duties; Mayor has potential veto power over council.

ii.
Weak Mayor-Council. Council is source of executive power; appoints city officials; develops budget. Mayor is elected from among council members; serves as executive figure-head (“ribbon-cutter”). Power and authority are fragmented.

b.
City Commission (Overhead 6.4).

i.
Legislative and executive functions are merged.
ii.
Commissioners make policy and also head the major departments of city government.

iii.
One commissioner is designated Mayor to preside over commission meetings.

iv.
Commission structure was created as a reaction to mayor-council form of government:  In Galveston Texas in 1900 the then mayor-council government was ineffective in responding to a hurricane disaster that had killed 6,000 people and demolished the city.  The Texas legislature authorized the creation of the commission, and by 1904 the new city government had entirely rebuilt Galveston, running the city as a business.

v.
Problems:  Each commissioner tends to act as an advocate for his own department (wanting a larger share of the city budget), and politicians are not always the best administrators or managers.

vi.
Despite its early success and utility, today few cities have a commission form of government.  (Portland, Oregon still does).

c.
Council-City Manager (Overhead 6.5).

i.
This form of government predominates in cities of 10,000 to 25,000 people, especially in homogeneous suburban communities and newer cities of the sunbelt.

ii.
In theory the politics/policy-making functions of government are separated from the administration/execution of policies.

iii.
City manager serves at the pleasure of the council.

iv.
City manager administrates:  appoints and removes department heads, oversees delivery of services, prepares the budget, makes policy recommendations to the council.

v.
City manager can be very powerful and often have an activist role; there is a thin line between politics and administration.

D.
Towns and Townships.

1.
Towns and townships are general-purpose units of local government, distinct from counties and municipalities.

2.
In some states they have broad powers, acting like other general-purpose units of government (New England, New Jersey, Pennsylvania, Michigan, New York, and Wisconsin).

3.
In other states they have more limited authority and are more rural in nature, offering limited services, such as roads and law enforcement (Illinois, Indiana, Kansas, Minnesota, Missouri, Nebraska, North Dakota, Ohio, and South Dakota).

E.
Special Districts.
1.
Special districts are single-purpose local governments and perform one function
2.
Special districts are created to meet service needs in a particular area.

a.
Fire protection, sewage, drainage, flood control, soil conservation, mosquito control, etc.

3.
They overlap existing general-purpose local governments.

4.
Special district officials can be elected or appointed by another government (e.g., the county).

5.
Budgets and staff range from very large to minimal.

6.
Examples of powerful special districts:

a.
Port Authority of New York and New Jersey.

b.
Chicago Transit Authority.

c.
Washington Public Power Supply System.

d.
Los Angeles County Sanitation District.

7.
Service districts can extend services beyond the borders of a general-purpose government and can tackle regional problems that transcend political jurisdictions.

a.
Flood control district can deal with flooding of a river that runs through several counties.

8.
Service districts are often used to provide services that are inefficient to provide on an individual basis (economies of scale).

a.
Electric power can often be provided more efficiently to several counties. 

9.
Special districts can charge fees or service charges, allowing general-purpose governments to circumvent taxation and debt limitations.

10.
Special districts have been criticized for a lack of accountability; often the public is not aware of their existence or function.

11. The ever-increasing number of special districts has made it difficult for some general-purpose districts to set priorities or engage in comprehensive planning.

E. Location of Emergency Management

1. Emergency Management offices can be found in various areas of a local government, including in the city mayor’s office, the fire department, police department, or a variety of other locations within the local government.

2. This can have a bearing on emergency management’s budget, authority, and even overall effectiveness.


Objective 6.3
Become familiar with the major categories of local government power:  Regulation, Acquisition, Taxation, and Spending, as well as specific tools that fall within these categories.

Requirements:

The content should be presented as lecture, with class discussion encouraged. Ask students to articulate the role of local government tools in relation to hazards.

Remarks:

I. Influencing Growth and Development. 

A. There are many opportunities open to local governments that wish to enhance the resiliency of their communities.  The main point here is that many of the powers of local government can be used to serve mitigation goals.

B. A proactive community can influence the characteristics of growth, including the location, density, type, and the timing of development within its jurisdiction.

C. The police power, delegated to local governments by the state, authorizes local government actions that protect the public health, safety and general welfare.
1. It can be argued that local governments are under an affirmative duty to promote the health, safety and general welfare of their citizens.

2. It can be further argued that refraining from managing growth and development in a responsible manner is a dereliction of that duty.

3. Protection of the community from hazards is clearly within the purview of health, safety and general welfare duties.

II. The Tools of Local Government (Overhead 6.6).
A. Introduction: the four main categories of local government power.  As a general rule, local governments have four major areas of authority, all of which can be infused with the ethics of sustainable development, including the notion of resilience to hazards (note the acronym “RATS”):

1. Regulation:  includes regulation over land uses, environmental protection, building standards, and other human activities.

2. Acquisition:  local governments may acquire and manage real property (land) and personal property (machinery, equipment, vehicles, furniture, etc.).

3. Taxation:  the collection of revenue from property owners, businesses, consumers, etc.

4. Spending:  local governments may create budgets and make expenditures of public funds for the public good.

5. Some scholars also add planning power:  the authority to create a community vision through a plan (whether a land use plan, comprehensive plan, stand-alone mitigation plan, capital improvements plan, etc), and to promote that vision through goals and objectives. However, planning as a local government tool is only as effective as its implementation, and the other local government powers discussed here can be used to implement the ideas set forth in a community’s plan.  

B. Regulation.

1. A certain amount of regulation is necessary for human beings to live in close proximity. 

a.
What would happen if everyone were free to make their own traffic rules?

b.
What would happen if everyone were free to set off dynamite anywhere and at any time?

2. Regulation includes government control over land uses, as well as other human activities.  Local government tools that fall in the category of regulation with relevance to hazard resiliency include building codes, zoning, subdivision regulations, floodplain ordinances, and critical area management.

3.
Building Codes and Standards:

a.
Building codes are laws, ordinances, or governmental regulations that set forth standards and requirements for the construction, maintenance, operation, occupancy, use or appearance of buildings, premises, and dwelling units.  

b.
Many states have a mandatory state-wide building code, often administered and enforced at the local level by county or municipal inspectors who are certified by the state.

c.
Building codes can be an effective way to ensure that development is built to withstand natural hazards.  Many codes contain elements addressing specific hazard conditions such as seismic codes, floodproofing codes, and windproofing codes.

d.
Building codes apply primarily to new construction or buildings undergoing substantial alteration. 

e.
Requiring old building to be retrofitted to new standards can be expensive for property owners and politically contentious.  Issues of affordability of housing stock must be considered in implementing building code standards.

f.
Building inspectors are often under pressure to relax codes during post-storm reconstruction, even as the need for strict enforcement is most apparent.

g.
Much of the responsibility for quality workmanship still resides with the builder.  New buildings can fail in a disaster if builders or inspectors do not adequately observe the code.

i.
Studies of the damage caused by Hurricane Andrew in 1992 attributed one-quarter of the storm’s total damages to a combination of shoddy workmanship and a lack of enforcement of the building codes.

h.
Adherence to existing codes and standards is essential to maintaining public safety and promoting an effective local mitigation program – so much so that the insurance industry has moved to rate communities according to their ability to enforce the building code and by the qualifications and training of their staff.

4.
Zoning Ordinances.
a.
Zoning ordinance authorizes the government to divide its jurisdiction into various zones, and designate which types of land uses will be permitted in each zone.

b.
Zoning has been used as a tool for achieving a wide variety of mitigation goals, including:

i.
Easing congestion on public roadways (aiding in evacuation capacity).

ii.
Reducing density (limiting the number of people in at-risk areas).

iii.
Increasing minimum lot size of parcels in designated hazard areas.

iv.
Restricting development in areas with inadequate access to protection services (e.g., fire, emergency medical services).

v.
Zoning to preserve open space and natural areas that mitigate against hazards (e.g., dunes, wetlands).

c.
Zoning has a number of weaknesses for mitigation purposes:

i.
Zoning primarily controls new structures and vacant land rather than existing buildings and already-developed property.  As a result it is a poor way to make present development more hazard resilient.

ii.
Zoning is a spatial control, and is therefore best suited to hazards that are also spatially defined (e.g., flooding, but not tornadoes)

iii.
Zoning regulations must preserve some economically viable use of land for the property owner; otherwise the regulations may be found an unconstitutional taking of private property.  This issue generally prevents any attempt at a blanket prohibition of development in hazard areas.

5.
Subdivision Ordinances.

a.
Subdivision regulations govern the division of land for development or sale.  In addition to controlling the configuration of parcels, they set standards for developer-built infrastructure.

b.
Subdivision regulations are not as broad as zoning and only indirectly affect the quality and type of development that occurs on subdivided land.  Since these regulations apply only when land is subdivided and sold, they do not address development of small or undivided parcels.

c.
Subdivision regulations can be used for mitigation purposes in several ways:

i.
When hazard zones can be identified on a map of the parcel (such as flood zones), communities may require minimum distances between those zones and development.

ii.
If land dedications are required as part of the subdivision regulation, they can be used to reserve hazard-prone land for non-intensive purposes.

iii.
Subdivision regulations can set standards for developer-provided infrastructure that ensures it is adequate for the assessed risk, such as the installation of adequate drainage and stormwater management facilities.

6.
Floodplain Ordinances.

a.
In order for residents to be eligible for federal flood insurance, the National Flood Insurance Program (NFIP) requires that communities adopt a local floodplain ordinance.

b.
Floodplain ordinances regulate new and rebuilt structures according to standards set by the NFIP.

c.
NFIP standards for structures include floodproofing and elevation of the lowest floor above the estimated local “base flood” elevation.

d.
The floodplain ordinances apply in designated flood hazard areas.

7.
Critical Area Management.

a.
Environmental quality and hazard mitigation through regulation can be implemented by local communities through management of critical or sensitive areas within their jurisdictions.

b.
Ordinances can be enacted that prohibit development in or around areas such as wetlands, riparian habitat, estaurine shorelines, dunes, fault zones, etc.

c.
Local governments can restrict the grading of hillsides, prohibit land disturbance processes, and require terracing and erosion control measures on slopes prone to landslides.

d.
Shoreline communities often preserve beaches and dunes through shoreline setbacks that establish a minimum distance between the shoreline and where buildings will be permitted.

e.
Setbacks are also used to prohibit building within certain distances from fault lines.

C. Acquisition.

1. Methods of Acquiring Property.

a. Local governments are generally empowered to acquire property for public purpose by purchase, gift, grant, lease, exchange, bequest or eminent domain. A local government may also sometimes acquire property under emergency powers, such as during the response period of a disaster.

b. Eminent Domain: 

i.
Local governments are empowered to acquire private property, even if the owner is not willing, through eminent domain, or condemnation proceedings.

ii.
Property may only be acquired for “public use” or “public purpose”, examples include streets, schools, sidewalks, airports, landfills, as well as acquiring property for protection of public health, safety and welfare.

iii.
The owner must be paid “just compensation,” which usually is defined as the fair market value of the property.

2. Fee Simple Acquisition of Land and Damaged Structures.
a.
Land ownership is often defined as a bundle of rights, of which the right to develop is only one.  When one owns all the rights associated with a parcel of land they are said to own the land “in fee simple.”  Acquiring a property in fee simple provides a local government with the greatest level of control over the use and disposition of a parcel.

b.
The community can acquire land in hazardous areas, designate it as park or open space, thereby removing it from development potential.  Structures that have been damaged by natural hazards can also be purchased, and demolished or relocated.

3. Easements.  Local governments may also acquire easements in hazardous areas.  The owner of an easement has one or more of the rights in a property, leaving the rest of the “bundle” in the hands of the land owner.

a. Negative easements prevent the owner of the property from building or engaging in other specified uses.

b. Affirmative easements are used to grant the public a right to use the property in a specified manner (e.g., beach access).

4. Purchase or Transfer of Development Rights.
a. Purchase of Development Rights (PDR) is similar to acquiring a negative easement against development.  Local governments can use this technique as an alternative to fee simple purchase or easements when the only purpose is to prevent development. A PDR program may not be significantly less expensive than fee-simple acquisition, although it does give the government a high level of control over property without being responsible for its maintenance.

b. Transfer of Development Rights (TDR) programs allow the government to designate certain parcels of land as suitable for development; owners of property that is located in areas unsuitable for development (such as hazardous areas) can thus sell or transfer the development potential of their own property to the designated “receiving” area. Usually the receiving area is allowed to be developed at a higher intensity than would be otherwise permissible.  Although seldom used for hazard mitigation purposes, there is potential for this device when coupled with other community goals.

5. Acquisition Program Issues.
a. Issues to consider in acquisition programs include:

i.
Acquisition is expensive in the short term, although the savings in terms of future disaster response, recovery and rebuilding costs can more than exceed the initial expense.

ii.
The community must be able to foot the ongoing expenditures for maintenance.

iii.
Landowners may be resistant to a voluntary buyout program, yet the use of eminent domain (involuntary sale) is often politically contentious.

iv.
To be truly effective, acquisition of hazardous property should be carried out as part of a coordinated plan, rather than on a site-by-site or ad hoc basis.

v.
Acquired property is removed from the tax rolls (but there are savings to the community in terms of services that will no longer be needed there).

D. Taxation and Fees.

1. Impacting Development Through Taxes and Fees.
a. In order for society to be able to function it has been agreed generally that local governments should provide certain services such as clean drinking water, public parks, schools, etc.  In order to do this the government must raise money.  Usually this is through taxes, although fees are also charged by local governments for some services.

b. The power of taxation extends beyond the mere collection of revenue, and can have a profound impact on the pattern of development in a community.

2. Preferential/Use Value Taxation.
a. Some communities use a preferential or use-value assessment system for taxing certain types of property that are environmentally sensitive or otherwise valuable to the community.  

i.
Certain parcels of land are assessed according to their current income-producing capacity, rather than their value on the open market.  

ii.
This results in reduced tax burden on lands that are under development pressure, but which are valuable in their current low-intensity state or would be hazardous to develop.

b. Although not used to date for mitigation purposes specifically, deferential taxation programs could be linked to other community goals when hazard areas overlap other sensitive lands.

c.
Examples include:

i.
Farmland.

ii.
Forestland.

iii.
Historical properties.

iv.
Open space.

v.
Wetlands.

3. Special Assessments.  Special assessments apply to property owners who directly benefit from specific public improvements.  

a. These owners are charged a fee proportional to the benefits received, thereby shifting the financial burden from the general public to those directly benefited.

b. Although not a tax per se, assessments may have the effect of discouraging development in the assessment district, or at least transfer the burden of doing business or living in a hazard area.

4. Impact Fees and Exactions.
a. Some communities charge impact fees or system development charges, which require new developments to share in the financial burden that their arrival imposes. 

i.
Impact fees are typically one-time, up-front charges to pay for off-site improvements. 
ii.
Example: If a new development reduces the flood storage capacity of the watershed, it may be assessed a fee to go toward mitigating increased flood heights, perhaps by creating flood storage elsewhere in the floodplain.

b.
Not many local governments have assessed hazard-zone impact fees, even when public facilities are damaged in the course of serving hazard-prone areas.  Most communities have preferred to insure against losses than to pass the cost along to developers. 

5.
Exactions are direct private investments in the public infrastructure needs created by new development.

a.
Exactions can take the form of on- or off-site improvements, land dedication, or grants to the community.

b.
Exactions are often a condition for development approval.

c.
Dedications of open space in the floodplain or other hazard-prone areas can be a significant aid to mitigation.

d.
Cash exactions could be dedicated to a land acquisition or post-storm reconstruction fund.

E. Spending.  In order to provide the services that the public needs, local governments are empowered to spend public funds for public purposes.  The authority to make expenditures in the public interest is a powerful tool that local governments can wield to mitigate the impacts of some hazards.

1. Spending for Government Buildings and Facilities.
a.
Decisions about how and where to build government structures and facilities allows the government to determine the level of vulnerability of public investments.

i.
When local governments build new structures and facilities, or renovate old ones, such as schools, fire and police stations, government offices, water and sewer treatment plants, low-income housing, and other necessary public structures, they have the opportunity to build them to standards that incorporate resilience to natural hazards.

ii.
At a minimum, buildings should conform to the standards set for private development; ideally, government structures should be built to even higher standards if the need is warranted by the degree of risk posed.

b.
The decision of where to build public facilities is also critical.  By locating public facilities outside of hazardous areas, local governments can reduce the costs of repair and replacement following a disaster.

c.
Locating emergency services outside of hazard areas, such as fire, police, and rescue stations, is especially important to ensure that the response capability of the local government is not impaired during a disaster.

d.
Building to high standards and in non-hazard areas also allows the local government to be a good leader in mitigation practices, hopefully convincing private property owners to take the same precautions.

2. Influencing Private Development Through Public Spending Decisions.
a.
In addition to being directly involved in the siting and construction standards of public buildings, spending decisions made by local governments can also influence private development decisions.

b.
Where and when to provide infrastructure and services such as roads, water and sewer lines, and other necessities for development can contribute to a determination of where, when and how intensely private development will take place in that jurisdiction.

i.
Public spending can be effective in directing new development away from hazardous areas, if the local government pays attention to hazard issues during the decision-making process.

ii.
Capital improvements programming is one method local governments can use to define when, where and what level of municipal services will be supplied.  


Objective 6.4
Become familiar with the legal and political constraints within which local governments must act

Requirements:

The content should be presented as lecture.  Encourage students to think about how the various legal and political mandates of local government can enhance or obstruct mitigation efforts.

Remarks:

I. Using Local Government Power.

A. There are many reasons why local governments are hesitant to use their powers to reduce hazard vulnerability (Olshansky and Kartez in Burby, p.179).

B. Many reasons are fiscal – acquisition, preferential taxation, and other techniques can be expensive. Even federal grant money, such as Hazard Mitigation Grant Program funds, require a local match.   

C. Other reasons are political.  In some communities, controlling private activities, including land use, is seen as overly intrusive government action.

II. Constitutional Mandates.

A.
All government action must be undertaken within the limits set by both the federal Constitution and the constitutions of the individual states. These rules have been established by the founding fathers, state legislatures, and the courts to create a balance between the public good on the one hand and the rights and privileges of private citizens on the other. 

B.
In general, the federal constitutional amendments that are most pertinent to local government action in the context of hazards mitigation include the Fifth (the “takings” clause) and the Fourteenth (substantive and procedural due process).

C.
Despite dire predictions by some commentators and scholars that government control over land use is diminishing due to recent Supreme Court takings cases, the ability of local and state governments to enact regulations to protect the public good is still a viable and important means to mitigate the impacts of natural hazards.

D.
Regulations are often one of the most effective means available to local governments to build resilient communities, so long as the regulations are crafted with care, and are enacted solely to serve the purposes intended (for example, to avoid public harms – such as hazard impacts) and are not enacted to squeeze a public benefit out of a private landowner (for example, to acquire public open space without paying for it).

E.
The Fourteenth Amendment.

1. The Due Process Clause (Overhead 6.7).

a. The Fourteenth Amendment to the United States Constitution protects private citizens from improper governmental regulation:

i.
“…nor shall any State deprive any person of life, liberty, or property, without due process of law …”

2.
There are two types of due process:  “Procedural” and “Substantive”.

a.
“Procedural due process” is concerned with the procedures government must follow when carrying out an official government function. (Overhead 6.8).

i.
The procedural protections of the due process clause are intended to ensure that government decisions affecting private people are made and applied fairly. 

ii.
Example:  Re-zoning decisions require public hearings.

b.
Factors to determine whether administrative or legislative decisions are fair include:

i. The decision must be unbiased.

ii. There must be a hearing with adequate notice.

iii. There must be a chance to cross-examine witnesses and to enter evidence.

iv. There must be a record of all proceedings.

v. The decision must be based on the record.

vi. The decision-makers must be free of undue influence from outside interests.

c.
Procedural claims are probably the most common due process claims in the land use context.

3.
“Substantive due process” ensures that the laws and regulations themselves do not pose an unreasonable, unnecessary, or arbitrary interference with an individual’s personal liberty, and are formulated to achieve a legitimate governmental purpose.

4.
Substantive Due Process (Overhead 6.9).

a.
The Fourteenth Amendment requires not only that all laws, rules and regulations be put into effect in a proper manner, but that their substance is proper also.

b.
Substantive due process requires that land use controls:

i.
Advance a legitimate public purpose.

ii.
Are rationally related to the permissible governmental objective.

c.
Most land use regulations based on traditional police power purposes of protecting public health; safety and general welfare have passed this test.

i.
In Village of Euclid v. Ambler Realty Co. (1926) the Supreme Court upheld the constitutionality of the governmental interest advanced by the Village’s comprehensive zoning ordinance.  The Court found that the residential districts in the Euclid scheme, which excluded non-residential and apartment uses were not violative of substantive due process requirements because such districting increased the safety and security of home life.  

F.
The Fifth Amendment: The Takings Clause.

1.
The Takings Clause (Overhead 6.10).

a.
The final clause of the Fifth Amendment to the United States Constitution (also referred to as the “Takings Clause”) states:

i.
“…nor shall private property be taken for public use without just compensation.”

b. Most states have a comparable provision in their own constitutions.

2. Physical Invasions.
a. When government action involves physical occupancy of a landowner’s private property, a taking has occurred, and the owner is due just compensation.

i.
In Pumpelly v. Green Bay Co. (1871) the owner was due compensation for the permanent flooding of his property caused by a dam.

ii.
In Loretto v. Teleprompter Manhattan CATV Corp. (1982), the Supreme Court found that a cable line installed on the outside of the owner’s building was a compensable taking, even though the installation was for the benefit of the building occupants and the invasion was relatively minimal in size.

3. Regulatory Takings (Overhead 6.11).

a. A strict reading of the takings clause suggests that it applies only to physical occupations of land.  Until the 1920s, this is how the amendment was generally interpreted, since there were relatively few regulations concerning the private use of land.

b. In general, regulation of land continues to be acceptable, as it has been since 1926, when the Supreme Court found zoning to be an acceptable exercise of the police power in Village of Euclid v. Ambler Realty Co.

c. Today, however, regulations restricting private property have proliferated, and those that are deemed to “go too far” may be considered unconstitutional takings.  In 1922 the United States Supreme Court held in Pennsylvania Coal Co. v. Mahon:

i.
“The general rule at least is, that while property may be regulated to a certain extent, if regulation goes too far, it will be recognized as a taking.”

d. The state courts and the United States Supreme Court have come up with myriad tests of when a regulation goes too far. Many of these tests have multiple prongs or parts, dealing with a wide variety of issues.

4.
Public Purpose Test.  In order to pass the constitutional test, regulations must serve a “legitimate public interest.”
a.
In Dolan vs. City of Tigard, 1994, the Supreme Court found that the City of Tigard had a legitimate public purpose in mind for the exaction it was imposing on a hardware store owner who had applied for a permit to expand the store and parking lot. The City had required the store owner to dedicate some of her land to the city for a bike path and public greenway in the floodplain adjacent to the store.  The Court decided that the goals of providing alternative transportation opportunities and preventing construction in designated floodplains were legitimate public purposes. Despite this finding, the City’s exaction was struck down because it did not pass a second test.

5.
The Relationship Test. The regulation must have a strong relationship (“rational nexus,” “substantial advancement,” “rough proportionality”) to the goals sought to be achieved.

a.
Example: The City of Tigard had not shown a strong enough relationship between the goals of flood and traffic control and the requirement that the owner provide public access in the form of a greenway and bike path.

6. 
“Going too far”.  If a regulation denies an owner all economically beneficial or productive use of the land, it is considered a taking.

a.
Example: In Lucas v. South Carolina Coastal Council, 1992, the U.S. Supreme Court found that a South Carolina setback law that denied a property owner from building on his beachfront lots was unconstitutional because the owner suffered a “total taking.”  Even though the state of South Carolina had a legitimate interest in strict erosion control, the fact that the owner could not build anything more substantial than a walkway or temporary structure (such as a tent) on his lots meant that the state owed him just compensation.

III. The Property Rights Movement.

A. Background to the Movement.

1. Ever since zoning was accepted in the 1920s as a legitimate exercise of the police power, landowners have not necessarily been permitted to put their property to the “highest and best use” or to use it for maximum profit.
2. In the 1970s and 1980s, new restrictions were placed on landowners in the form of environmental regulations.  At the federal level, air, water, and solid waste regulations have directly affected land use and also have had a secondary effect in prompting or requiring the enactment of state and local environmental regulations.

3. Regulations concerning coastal zone management, wetlands, historic preservation, and open space further limit permissible uses.

4. This process has been exacerbated by the imposition of conditions or exactions upon landowners and developers, in effect requiring them to subsidize public facilities.

B. Landowners’ Response.

1. Landowners and developers have increasingly responded to mounting regulatory pressures by initiating litigation challenging the regulations, and by supporting “takings legislation” in numerous states.

2. Takings legislation has taken two basic forms:  “assessment takings laws” and “compensation taking laws.”

a. Assessment takings laws, also known as procedural taking laws require the Attorney General, state agencies and local governments to conduct takings impact analysis prior to implementing any new regulations or laws.

b. Compensation taking laws, also known as substantive taking legislation, define regulatory takings (e.g., when the property’s fair market value has been reduced below a certain percentage, usually 40-50%), and mandate payment of compensation when the limit of devaluation is passed.

C. Reactions to the Movement.
1. Critics of the property rights movement have argued that the fiscal impact of either type of such legislation (compensatory payments due or the assessment costs) will have a chilling effect on state and local government regulations.  Some fear that governments will forgo enacting regulations needed even to protect the public health, safety and general welfare.

2. Proponents of the property rights movement argue that government regulations on private property undermine the freedom of Americans and dilute Constitutional protections.
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