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Objectives:

20.1
Understand the basic nature of regulatory systems and importance of enforcement in bringing about compliance by regulated entities.

20.2
Be familiar with basic theory regarding factors that lead regulated entities to comply with regulatory requirements.

20.3 
Identify key choices in designing enforcement systems and discuss how these choices affect compliance by regulated entities.

________________________________________________________________________

Scope

This session alerts students to the importance of compliance with regulations by target groups and the design of enforcement systems to foster compliance. Recent disasters in the U.S. and abroad have revealed serious breakdowns in compliance with building codes, which has led to much higher damages than would have occurred had buildings been designed and constructed as specified in the codes. The design and implementation of effective enforcement systems depends on an understanding of factors that induce regulated entities to follow regulations and of the various tools that can be used by enforcement agencies. Both of these considerations are covered in this session. A checklist of enforcement tools is provided as a possible class handout. Students may use it as part of Exercise 3 in assessing hazard resilience tools and it may help speed in-class coverage and discussion of these tools. At the conclusion of this session, students should be aware of the critical importance of adequate enforcement systems if disaster resilience is to be achieved, and they should understand the basic elements of an effective enforcement system.

________________________________________________________________________

Reading:


Instructor and Student Reading:

Balch, George. 1980. “The Stick, the Carrot, and Other Strategies: A Theoretical Analysis of Government Intervention,” In John Brigham and Don W. Brown, Eds. Policy Implementation: Penalties or Incentives, Beverly Hills, CA: Sage Publications.

Burby, Raymond J., Peter J. May, and Robert B. Paterson. 1998. “Improving 

Compliance with Regulations: Choices and Outcomes for Local Government,” Journal of the American Planning Association 64, 3: 324-334. 


Additional Instructor Reading:
Burby, Raymond J. and Peter J. May. 1999. “Making Building Codes an Effective Tool for Earthquake Hazard Mitigation,” Environmental Hazards 1, 1: 27-37.


Burby, Raymond J., Steven P. French, and Arthur C. Nelson. 1998. “Plans, Code 


Enforcement, and Damage Reduction: Evidence from the Northridge Earthquake,” Earthquake Spectra 14, 1: 59-74.


May Peter J. and Raymond J. Burby. 1998. “Making Sense Out of 



Regulatory Enforcement,” Law and Policy. 20 2: 157-182.


O’Bannon, Robert E. 1989. Building Department Administration. Whittier, CA: 



International Conference of Building Officials.

Schilling, Joseph M. and James B. Hare. 1994. Code Enforcement: A Comprehensive Approach. Point Arena, CA: Solano Press Books.

_________________________________________________________________________

Handouts:

Handout 20.1  Checklist of Enforcement Tools

_________________________________________________________________________

General Requirements:
The content of this session should be presented as a lecture with class discussion encouraged. 

Class discussion can be based on situations close to the students’ own experience, in order to make the basic concepts of enforcement relevant and easily understood. For example, students can be asked to put themselves in the shoes of the parents of a high school student whose room is a mess and asked to think, based on the class readings, what the parents could do to achieve their goals for tidy bedrooms. The students’ parents could formulate rules and standards of tidiness, which would have to be effectively communicated to their child. They would want to actually inspect the bedroom from time to time, and they might apply sanctions (restrict access to the family car, cut allowances, etc.) if the standards are not attained, try inducements (access to the better of the family cars, opportunity to stay up later on weekends, etc.), and possibly other measures. Since high school students’ rooms are seldom very neat, this analogy will help bring home to students the great difficulty in achieving compliance with rules and regulations, particularly when the end sought is not particularly valued by the regulated entity. After students have thought about this close-to-home analogy, ask them to extend their thinking to enforcement and attaining compliance with floodplain and other regulations they have uncovered in the community used for the semester-long exercise.

________________________________________________________________________

Objective 20.1 Understand the basic nature of regulatory systems and importance of   enforcement in bringing about compliance by regulated entities.

Requirements:
The contents should be presented as lecture. Discussion should center around examples of regulatory failure, such as the large losses experienced in Hurricane Andrew that are attributed to lax building code enforcement, and what students believe might have contributed to these enforcement problems. This will provide a segue into the next topics of discussion, in which the instructor presents information on factors that lead regulated entities to comply and the tools enforcement systems can employ.

Remarks:

I.  
Regulations play an essential role in building disaster resilient communities.
A. Examples of regulations that are important for disaster resilience that have       been mentioned in previous sessions include:

1. Building codes governing building design and construction materials and techniques.

2. Zoning regulations governing land use in hazardous areas.

3. Subdivision regulations governing the layout of lots and streets, drainage systems, and other matters related to land development.

4. Special ordinances governing particular hazardous areas, such as floodplains, earthquake fault zones, hillsides, erosion zones, and others.

5. Ordinances governing the use, storage, transport, and disposal of hazardous materials and hazardous wastes.

II.   
Regulatory systems include both regulations that specify procedures and standards and enforcement systems to ensure that the regulations are followed by regulated entities.

A. Regulations specify expectations for the actions of regulated entities. These are set forth as prescriptions for:

1. Procedures to be followed, such as deadlines for undertaking particular activities, forms and reports to be filed, and the like. Failure to adhere to these prescriptions is termed procedural noncompliance.

2. Standards to be adhered to, such as requirements for the design of development and buildings, materials used, construction techniques employed, and the like. Failure to adhere to these standards is termed substantive noncompliance.

B. Enforcement systems are put in place to bring about compliance with regulations by regulated entities.

1. In local governments, these enforcement systems may be housed in a number of agencies.

a. The local building official enforces building regulations.

b. The building official may also enforce zoning and subdivision regulations, but larger jurisdictions may employ a separate zoning enforcement staff.

c. The Fire Marshall, located in the public safety department or fire department, may enforce regulations related to hazardous material and fire safety.

d. Personnel working out of the engineering or public works department may enforce regulations related to stormwater management.

2. State government may have adopted standards for enforcement and may require certification of local enforcement personnel.

3. State government also may provide training programs for local enforcement personnel.

4. Thus, in thinking about enforcement of regulations that affect the resilience of communities to disasters, emergency managers have to identify who is responsible for the enforcement function and to understand the state requirements under which they may operate.

C.  Enforcement systems employ a number of procedures (termed enforcement tasks) to obtain compliance from regulated entities. These include:

1. Public relations to ensure continued support from constituency groups and to avoid political backlash from regulated entities.

2. Public awareness activities to ensure that regulated entities are aware of regulations and what they require.

3. Technical assistance to build competence among regulated entities in complying with regulatory requirements.

4. Surveillance of the activities of regulated entities to detect actions taking place without a required permit.

5. Plan checking to ensure that plans for complying with performance standards (standards that specify an outcome but not the specific means of its accomplishment) and other standards comply with regulatory requirements and will actually work.

6. Site inspection to ensure that development projects and buildings comply with regulatory requirements as they are actually built.’

7. Legal prosecution of violators when attempts to obtain correction of violations detected through surveillance, plan checking, and site inspection are ignored by regulated entities.

III. 
Despite a long history in the United States of building codes and other development regulations that address natural hazards and a strong reputation for good building practices, recent disasters provide evidence of noteworthy shortfalls in enforcement and compliance.
A. The California Seismic Safety Commission’s investigation of damage from the 1995 Northridge earthquake in southern California found there would have been far less damage had building codes been rigorously enforced. (Seismic Safety Commission, State of California. 1995. Northridge Earthquake: Turning Loss to Gain. Report to Governor Pete Wilson in Response to Governor’s Executive Order W-78-94. Sacramento: Seismic Safety Commission, Report No. 95-01.)

B. Similar reports following Hurricane Andrew in 1992 attributed a quarter of insured losses to code violations.

C. Stronger standards for building and other regulations are often suggested after such revelations. Yet, these statements also call attention to inadequacies in the enforcement of regulations. 

D. Given this, finding ways to increase the effectiveness of enforcement agencies attaining compliance with regulatory provisions that affect the resilience of communities to disasters is an important challenge.


________________________________________________________________

Objective 20.2 Be familiar with basic theory regarding factors that lead regulated entities to comply with regulatory requirements.
Requirements:
The content should be presented as a lecture.  Student discussion, using the high school student’s bedroom analogy or examples from the community used for the exercise, should elaborate on the various bases of compliance that can be targets for enforcement. 

Remarks:

I.  
Successful enforcement of regulations depends on the capacity of the regulated to behave as intended and on their commitment to obey the law. Understanding these bases for compliance is important, if emergency managers are to foster enforcement strategies to improve compliance with regulations that affect disaster resilience.

A. Enforcement strategies to enhance capacity include providing information that enables the regulated to understand what constitutes appropriate behavior and reducing the costs (time, money, effort) of complying with regulatory standards.  

B. Strategies to enhance commitment are more complex.  A number of bases for commitment have been discussed in the social control literature:  

1. Deterrence (also called coercive).

2. Remuneration (also called incentive). 

3. Associational (also called social).

4. Moral (also called normative) 

5. Since these form the theoretical foundations for enforcement strategies, a word about each is in order.

II.  
The bases of commitment to comply with regulations.

A. Utilitarian commitment.

1. Commitment based on deterrence and remuneration is sometimes termed "utilitarian commitment," because to some degree the regulated obey or disobey a law after balancing the costs and benefits of compliance.  

2. Commitment based on deterrence occurs when the regulated view the penalties (stalled projects, fines, jail terms) avoided by complying with regulatory requirements as larger than the rewards (e.g., money saved) from not complying.  

a. Key factors in obtaining compliance based on deterrence include the speed, certainty, and severity of sanctions applied by the enforcement system, with research generally showing that the certainty of punishment is more important than the speed with which it is applied or its severity.  

b. Deterrence, however, has several limitations.

1. It requires constant, visible, surveillance so that the regulated know that violations are likely to be detected. 

2. The stock of penalties must include sanctions that the regulated fear.  

3. However, the overzealous use of deterrence can foster resentment and retaliation, leading regulated groups to apply political pressure to reduce enforcement or repeal the offending regulatory program.  

c. In fact, surveillance and sanctions have been particularly problematic with regulations affecting disaster resilience because elected officials have been reluctant to appropriate funds for adequate monitoring or to provide severe penalties for violations.

3. Commitment based on remunerative factors also depends on utilitarian calculations.

a. To build remunerative commitment, the enforcement system focuses on incentives for compliance rather than sanctions for noncompliance 

b. As opposed to sanctions, which are typically used to reduce an unwanted behavior such as using unsafe building materials, incentives are used to increase or stimulate a desired behavior such as conducting an activity at a desired, hazard-free location.  

c. Typical rewards used by enforcement systems in managing building and development include tax abatement and cost sharing.  

d. As with deterrence, incentives also have a number of limitations.  

ii. They can be costly.

iii. They may reduce altruistic behavior.

iv. It is often difficult to calculate and apply an appropriate reward to induce a desired behavior and then determine whether the behavior occurred.

4. The limitations of deterrence and incentives have led to efforts to devise strategies that encourage voluntary compliance by employing so-called "cooperative" techniques that try to improve the capacity to comply and to enhance commitment based on social and ethical factors rather than fear of sanctions.  

B. Commitment based on social factors. 

1. Social commitment comes from desires of the regulated to earn the approval of their peers and the community.  

a. From this perspective, the effectiveness of sanctions stems as much from the social disapproval they engender as from direct costs they impose.  

2. Enforcement systems also can foster social commitment through intangible incentives for compliant behavior, such as providing public awards for outstanding behavior.

3. Building positive relationships between regulators and the regulated based on mutual understanding and respect also helps build social commitment.   

C. Normative (moral) commitment.

1.    
Normative commitment comes from the internal values of the regulated. They comply because they agree with the goals sought by regulatory programs and because they subscribe to societal norms of good citizenship and lawful behavior.

2. Normative commitment is usually built by making the regulated aware of the social benefits obtained from particular regulations.

D. Limitations of enforcement strategies based on social and normative factors.

1.   
It may be hard to implement enforcement techniques based on social and moral factors because the dominant regulatory ethos in the U.S. stresses a legalistic approach to enforcement that gives regulatory agencies little opportunity or incentive to use incentives and moral arguments.  

2. Inspectors and plan checkers may become overly concerned with        maintaining good social relationships and to lose sight of policy goals.

3. If inspectors deal leniently with minor violations to maintain good social relationships with regulated entities, they may undermine the moral basis for commitment.  

4. Finally, these approaches may only work with members of a regulated group who care about social factors, perceive program benefits accurately, favor the ends of the law, and subscribe to norms of good citizenship.  Where one or more of those traits is absent, the use of coercion or incentives may be necessary to achieve high rates of compliance.

________________________________________________________________________

Objective 20.3 Identify key choices in designing enforcement systems and discuss how these choices affect compliance by regulated entities.

Requirements:
The content should be presented as a lecture with discussion that asks students to link the various choices covered here to the bases of compliance just covered (i.e., capacity and the various aspects of commitment to comply). The object is to sensitize students to the fact that there are a number of tools they can use to increase compliance with regulations.

Remarks:

I.  
Three sets of choices.

A.  
Emergency managers who want to help their jurisdictions improve compliance with regulations should focus on three choices enforcement personnel face when they develop goals and strategies for their agencies.

1. The first choice involves the approach to enforcement that will be used; that is, whether to focus on building staff capacity to detect and correct violations, or to focus staff resources on building commitment among contractors, builders, and developers so they will comply with regulations without the need for intervention by enforcement personnel.

2. A second, related choice is whether to foster such commitment by emphasizing strict enforcement of rules and regulations or by facilitating compliance by having staff work cooperatively with regulated firms and individuals to induce them to comply.

3. A third set of choices involves the selection of specific enforcement techniques to be employed.

II. 
The first choice: emphasizing enforced vs. voluntary compliance.

A. 
The conventional view, long held, is that compliance with development      management regulations falters when local governments lack the capacity to compel compliance by finding violations and then demanding that they be corrected.

B.  
In recent years, however, another concept of enforcement has arisen.   From this newer perspective, the key to improving compliance lays not so much in detecting and correcting violations as in creating conditions under which violations are less likely to occur and need correction.

C.  
In crafting enforcement programs, regulatory administrators have to decide which of these two approaches to emphasize.

III.  
The second choice: emphasizing voluntary compliance through strict vs. cooperative enforcement techniques.
A.  
Emphasis on strict enforcement implies increasing the capacity to enforce by adding more and better trained personnel and expending more effort on various enforcement tasks.

1. This school of thought argues for careful monitoring of compliance, uniform and strict application of code and permit requirements, and the use of sanctions such as stop-work orders and fines to deter violations. 

2. The strict approach to enforcement emphasizes deterrence as the best means of ingraining willingness to comply, and in that respect is highly compatible with creating the capacity for enforced compliance.  From this perspective, compliance occurs only when the costs of disobeying the law (e.g., increased costs due to delays in work schedules, work stopped, and fines paid) exceed the benefits of noncompliance (e.g., increased profits from ignoring costly permit conditions and from using obsolete technologies and substandard materials).  

3. Extending this reasoning, advocates of strict enforcement believe that a regulatory climate conducive to high rates of voluntary compliance will be attained if local officials employ detailed procedures for processing permit applications and inspecting building and development sites, employ rigorous schedules and adequate staff for monitoring compliance, and apply inescapable and uniform penalties for breaches of the rules.

B. Emphasis on cooperative enforcement implies more emphasis on efforts to communicate with regulated firms and individuals to make sure they understand what the law requires, and also undertaking activities that foster their voluntary compliance. These may include negotiating with contractors, builders, and developers to persuade them to comply, and offering incentives to induce compliance (as well as detecting, prosecuting, and punishing repeated violators).

1. This school of thought argues for relaxing requirements when the goals of regulations will not be compromised, and for using this and other incentives to foster good working relationships with firms, who will then comply in order to maintain favorable treatment by enforcement personnel.  This is termed a “facilitative” philosophy of enforcement.

2. According to those who subscribe to this philosophy, the reasons for failure to comply are not limited to utilitarian calculations of the possible costs of sanctions versus the possible benefits of noncompliance.  Instead, more frequent reasons may be ignorance of the regulations and codes, negligence, incompetence, and principled disagreement with the requirements of ordinances and permits.  

3. To the extent that these reasons are the sources of violations, compliance can be improved if the administrators responsible for enforcement direct their staffs to employ a facilitative style and train inspectors in cooperative approaches to dealing with violations.

4. Cooperative approaches include:

a. Using general, flexible guidelines when assessing compliance. 

b. Explaining the provisions violated, advising how to fix them, and bargaining with violators to agree on a schedule to correct infractions.

c. Using incentives such as relaxed inspection schedules and leniency when violations are detected, to reward those who make an honest effort to comply.

d. Providing technical assistance and information to regulated firms and individuals.

e. The general idea is that by providing technical assistance and rewarding good behavior while reserving punishment for the recalcitrant "bad apples" who consistently violate code and permit requirements, a regulatory climate will be created that fosters voluntary compliance.

IV. 
The third choice: Picking specific enforcement tools.

  A.  
Enforcement personnel may use a variety of specific enforcement tools to bring about compliance. If compliance problems have been encountered, it is possible that the use of additional tools will be able to improve the situation.

1.  
The discussion of tools is organized according to the approach to      enforcement emphasized, since some tools are more useful with specific approaches. Nevertheless, both approaches to enforcement benefit from enhanced staff capacity and the provision of technical assistance to enhance the capacity of the regulated to comply, so we begin with those.

B.  
Choices that can improve the performance of both strict and cooperative approaches to enforcement.

1.  
Improve adequacy of staff resources.
a. Size of non-personnel budget (e.g., budget for travel, training, etc.).

b. Number of staff (inspectors, plan checkers, etc.).

c. Availability and adequacy of legal support.

d. Degree of agency technical expertise.

e. Authority for enforcing codes.

2.  
Increase provision of technical assistance.

a.   
Pre-construction conference at construction site. 

b.   
One-on-one technical assistance during plan review.

c.   
One-on-one technical assistance at construction site.

d.   
Booklets describing code enforcement procedures and policies.

e.   
Workshops to explain code provisions.

f. Newsletter, bulletin.

h. Self-contained slide, audio, or videocassette modules.

C.  
Choices that can improve strict enforcement.
1.  
Supervise field personnel more closely to ensure strict compliance with strict enforcement procedures.

a. Employ inspection checklists and forms.

b.   
Establish department policy or procedure manual.

c. Institute periodic review of inspectors' work.

d.   
Require inspectors to consult supervisor/building official on hard calls.

e.   
Rotate field inspectors' territories.

2.
Provide intensive training of inspectors in department policy and      procedures.

a. Conduct annual performance evaluation of inspectors.

b. Conduct follow-up field inspections of inspectors' work.

c.    
Use productivity measures to evaluate inspectors' work.

3.
Employ additional field enforcement tools.

a.
Written notice of corrective action.

b.
Stop work order.

c.
Revocation of building permit.

d.
Revocation of certificate of occupancy.

e.
Temporary restraining order.

f.
Preliminary injunction.

g.
Permanent injunction.

h.
Infraction field citation/fine for working without a permit or not following approved plans or code provisions.

i.
Misdemeanor prosecution/fine for working without a permit or not following approved plans or code provisions.

D. 
Choices that can improve cooperative enforcement.

1.  
Give field personnel more discretion.

a. Allow inspectors to vary enforcement procedures with assessment of the cause of violation.

b. Authorize inspectors to be lenient when life safety not threatened.

c. Allow inspectors to spend extra time on site to develop good relations with regulated firms.

d. Allow inspectors to badger contractors who are chronic violators rather than institute formal enforcement actions.

e. Allow inspectors to relax standards based on extenuating circumstances.

f. Allow inspectors to take prior record of violator into account in decision to prosecute.

2. 
Employ incentives to induce compliance.

a. Less frequent inspections for those who consistently comply.

b. Bend over backward to be cordial to those who consistently comply.

c. Modify standards for firms with good records with approval of higher authority.

d. Provide “green builder/safe builder” awards.

e. Provide blanket approval for identical buildings by contractors with good records.

f. Modify standards for firms with good records at inspector's discretion.

3.  
Use tit-for-tat enforcement procedures.

a. Sanctions for chronic violators:

i. Adverse publicity for chronic violators.

ii.  
Unannounced inspections for chronic violators.

iii. 
Strict enforcement for chronic violators

b.  
Rewards for firms with good records:

i. Less frequent inspections for contractors who regularly or with distinction meet code.

ii. Bend over backward to be cordial for contractors who regularly or with distinction meet code.

iii.  
Modify standards for firms with good records at        inspector's discretion.

PAGE  
20 - 1

