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Objectives:

14.1      Be familiar with the basic steps in the public sector review of individual 


development projects.

14.2      Know what is considered in subdivision, zoning and building permit review.  

14.3      Be able to identify the various public sector participants in the review process, including professional staff, the planning commission, and the elected governing body (e.g., city council).

14.4      Understand the legal constraints that govern the review process.

________________________________________________________________________

Scope:

This session introduces students to the project-level review process used by public sector agencies.  Students should understand the nature of the different types of review and how they can be used to address different aspects of the hazard problem. 

________________________________________________________________________

Reading:

Student and Instructor Reading:

Stephani, Carl J. 1993. A Practical Introduction to Zoning. Washington, DC: National League of Cities.

Meck, Stuart, Paul Wack and Michelle Zimet. 2000.  “Zoning and Subdivision Regulations,” In The Practice of Local Government Planning. Charles Hoch, Linda Dalton and Frank So eds. Washington, DC: International City Management Association, pp. 343-374. 

Ducker, Richard. 1988. “Land Subdivision Regulation.” In The Practice of Local Government Planning. Frank S. So, et al. Eds. Washington, DC: International City Management Association, pp. 198-250.

Kelly, Eric Damian.  1988. “Zoning,” In The Practice of Local Government Planning. Frank S. So, et al. Eds. Washington, DC: International City Management Association, pp. 251-283.

___________________________________________________________________

General Requirements:

The content should be presented as lecture supported by slides with interactive discussion and a class discussion at the conclusion.

Prior to this session instructor should ask students to gather information about the development review process in the community used for the class exercise.

________________________________________________________________________

Objective 14.1 Be familiar with the basic steps in the public sector review of individual development projects.

Requirements:

Prior to this session instructor will have to learn the basic outlines of the development review process in the community used for the class exercise.
Remarks:

I.
In most local governments the Planning or Community Development Department is the agency that manages the development review process.

II.
There are two types of actions in the development process: ministerial actions and non-ministerial.

A. Ministerial actions are those in which the permitting authority is not allowed to exercise discretion.  For example, if a proposed building has the proper zoning and the plans meet the building code, a building permit must be issued.  If hazards are to be considered in ministerial permits, they must be spelled out in the regulations.

B. Discretionary actions are those that require the permitting authority to exercise judgment as to whether the permit is granted. Granting of a rezoning or issuing a special use permit is a discretionary action. Hazard concerns  can be incorporated into the decision process, if there is someone who understands how they are related to the development being considered.

III. Most local government planning departments are divided into two distinct sections: one focuses on preparing comprehensive plans at the community scale (long range planning) and the other on reviewing individual project proposals (current planning).  

A. Students should realize that the organizational structure and the exact procedures for project review vary across local jurisdictions. The most widely used techniques are included in this session, but students should investigate the organizational structure for planning and review for the communities where they work.   

B. This session will focus on the project review process in current planning.  The topic of long range or comprehensive planning was addressed in Sessions 10 and 12. 
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C. There are a number of types of regulations and permits that local governments can use to manage development.  They include:
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1. Zoning

2. Subdivision

3. Building Permits

4. Floodplain Development Permits

5. Grading Permits

6. Drainage Permits

7. Tree Ordinances

INTERACTIVE QUESTIONS – WHAT IS THE TITLE OF THE AGENCY CHARGED WITH MANAGING DEVELOPMENT IN OUR CITY (OR COUNTY)?   

WHAT ARE THE MAJOR SECTIONS WITHIN OUR LOCAL PLANNING DEPARTMENT?

WHICH OF ABOVE TYPES OF REGULATIONS DOES OUR CITY (OR COUNTY) USE TO MANAGE DEVELOPMENT?

IV. Zoning is the most widely used type of land use regulation.

A.
Zoning regulates how a piece of property may be used. 

B.
Zoning was developed in the early 1900s to protect residential areas from the noises, smells, traffic and other nuisances associated with industrial and commercial uses.

C.
Zoning divides a community into a number of different zones or districts.  
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1.
The location of each district is defined on a zoning map.  

2. A related zoning ordinance defines the type and intensity of uses that are allowed within each district.

3. In addition to the use allowed most zoning districts also define a minimum lot size, maximum building height, minimum parking spaces and minimum distances that buildings must be set back from the property lines.

4 For example, a R-1 residential district may only allow single-family homes on lots greater than 10,000 square foot. It may also have a height limit of 30 feet and required set backs of 50 feet from the front property lines and 25 from the rear and side property lines. 

D.
There are two types of zoning ordinances:  prescriptive and performance.

1.
Prescriptive zoning is more common.  It explicitly lists the uses and, lot sizes, height limits and other characteristics that are allowable.

2.
Performance zoning focuses on the impacts that result from the development.  For example, a performance ordinance may not regulate the specific use, but set standards for noise, dust and runoff at the property line.  As long as these standards are met, the owner can do whatever he wants on the property.  Administering a performance based zoning code requires more staff expertise.

V. Zoning is the stage of the development process where the most basic decisions are made.  It is also the stage when the public has the most opportunity to express their concerns in public hearings.  

A.
As a part of the zoning process, the developer, the planning department and affected neighbors often negotiate specific conditions to decrease any adverse impacts the project may have on the surrounding area.

VI.
When a developer wants to build a project that involves a different use or greater density than is allowed under the current zoning, he or she must seek a change in zoning for that property.  The review process consists of the following steps, which typically take two to three months:
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A.
The developer files an application for a zone change.

B.
Notice of a public hearing to consider the zone change is posted on the property and published in the local newspaper. Nearby landowners also may be notified by mail.

C.
The planning staff reviews the proposal and its likely impact on the surrounding neighborhood and prepares a staff report that recommends approval, denial or modification of the project.

D.
The planning commission hears the developer’s proposal, the staff recommendation and receives comments from the surrounding neighborhood in a public hearing.

E.
The planning commission makes a recommendation to the governing body of the jurisdiction, usually the city council or the county commission.

F.
The governing body holds a public hearing and makes the final decision on the change in zoning based on the proposal, the staff recommendation, the planning commission’s recommendation, and additional public input.

G.
The developer or affected citizens may appeal decisions made at any level to the next higher level.  Decisions made by the governing body may be appealed to state or federal court.

VII.  
Many zoning ordinances include conditional uses that may be allowed in a district if the planning commission determines that the impacts will not be detrimental.

VIII.
Most local governments allow variances from the requirements of the zoning ordinance when their enforcement would create an undue hardship.

A.
Variances are generally used to provide relief from requirements related to physical dimensions (e.g., side set back) when the size, shape or topography of the lot make the application of these standards difficult.

B.
Variances should not be granted for uses.  A change in the use allowed requires rezoning or a change in the list of uses allowed in a particular district.

IX.
An overlay zone is a zone that is used to apply additional conditions to a specific area.  They can be very useful in dealing with natural hazards.
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A.
Floodplain overlay districts are often used to regulate development in flood-prone areas. 

B.
Similar overlays can be applied to coastal high hazard areas and other hazards that can be geographically delimited, such as landslides or areas subject to liquefaction in the event of an earthquake.

C.
The following are types of conditions or standards that can be imposed through overlay zones.

1.
Lower density can be increasing lot size.

2.  
Increased setbacks from hazard features, such as mean high tide or fault lines.

3.  
Prohibition of development in floodway areas

4. 
Elevation requirements for flood hazard zones

5.  
Vegetation clearance in wildfire hazard areas

6.  
Limits on irrigation in landslide areas

7.  
Prohibition of hazardous material storage from hazard zones

X.
The subdivision ordinance controls the division of land into smaller parcels or lots.  The subdivision ordinance usually incorporates standards for infrastructure, such as roads and sewers, which are required to serve the subdivision. 
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A.
Approval of a subdivision plat (map) is required to divide a single land parcel into a number of smaller lots that can be sold individually.  At this stage the details of how a parcel will be divided and how infrastructure, such as internal streets and drainage, will be provided are considered.  

B.
Typically staff from the public works or engineering department is involved in subdivision review along with the planning staff.  The developer will usually hire a civil engineer or land surveyor to lay out the subdivision and design the necessary infrastructure improvements.

C.
Typically the land subdivision process involves three steps: a sketch plan, a preliminary plat, and a final plat.

1.
The sketch plan or pre-application allows the developer review the general lot layout and subdivision design with the planning staff.

2.
In the preliminary plat the exact location of lots, road rights-of-way, utility easements and drainage improvements are designed.  The staff of the planning department and the public works or engineering department reviews the technical aspects of the subdivision (e.g., the steepness of the streets).

3.
The final plat is an official document that is recorded with the county recorder.  In most states this final plat must be filed before the developer can begin selling lots.  While the governing body must accept the final subdivision plat, the staff conducts the review, since it is primarily technical in nature.  

D.
Before the final plat is accepted most jurisdictions also require that the developer install the project improvements (roads, sidewalks, drainage facilities) and post a bond that guarantees funds to complete improvements should the developer fail to install improvement to the standards of the jurisdiction.  This ensures that the subdivision’s infrastructure improvements will be completed regardless of the developer’s financial success.

E.
Many subdivision ordinances require dedication of land as a part of the subdivision process

1.
Rights-of-way for public roads must be dedicated to the local government.

2.
Easements to provide access to water, sewer, electric, telecommunications and drainage systems are often required as a part of the subdivision process.

 3.
Dedication of parks and school sites are often required as a part of the subdivision process.

F.
Local governments often impose impact fees, which may be required to offset the costs of providing various services to the subdivision.

1.
Impact fees are generally used to assure that new residents pay their fair share for community-wide infrastructure facilities, such as water and sewer systems and roads.

2.  
It is also possible to use impact fees to cover the costs of emergency response and (For a full explanation of this innovative use of impact fees, see Robert E. Deyle and Richard A. Smith.  2000.  “Risk-Based Taxation of Hazardous Land Development.”  Journal of the American Planning Association 66:4 (Autumn).

XI.
Building permits regulate how individual buildings are constructed.  They are intended to protect the health and safety of the building occupants.
A.
It is important to understand that building codes set minimum standards for construction.

B.
Building codes regulate the structural design and materials used in a building.  There are separate code sections that regulate electrical, plumbing, lighting and ventilation systems.

C.
There are also code provisions that address flood, fire and seismic safety.

D.
A number of model building codes have been developed by code organizations.  Local governments usually adopt all or part of one of the model codes rather than develop one entirely from scratch.  The most popular model codes are the following:
1.
Uniform Building Code

2.
BOCA National Building Code

3.
Southern Building Code

4. 
CABO One and Two Family Dwelling Code

5.
International Building Code

E.
Thirty-three states have adopted state building codes.  The latitude given to local governments to modify the state code varies among states.

F.
The builder must submit detailed building plans that are reviewed by a building inspector to assure that the buildings are constructed according to adopted code requirements.  The issuance of a building permit is a ministerial action – if the plans meet the code, the permit must be issued. 

G.
Field inspections during construction are used to assure that the actual construction complies with the plans submitted and approved.  Separate inspections occur as the building reaches various stages of completion.   
H.
Local governments use a variety of tools to enforce compliance with building codes.  Enforcement issues are covered in detail in Session 20. 

1.
A notice of violation is given if the inspector finds a violation of the building code.

2.
A notice of corrective action prescribes what can be done to correct a code violation.

3.
The inspector can issue a stop work order to shut down work at a construction site if serious violations are found.

4.
A court may issue an injunction to stop construction of a project if it appears to be in violation of the building code or other requirements.

XII.
Many jurisdictions require development permits that control specific aspects of the site improvement process.  

A.
These may include grading, drainage, and tree removal activities.  These permits require detailed site plans that show the design and location of site improvements, such as drainage systems, stabilization of slopes, and the like.  Particular improvements that may be required are covered in Sessions 27 and 28.  

B.
Site development permits can often be issued by the planning or public works staff without review by the planning commission or the governing body.  

C.
These permits can be used to limit the removal of vegetation and to ensure that site improvements do not increase the hazard for adjacent properties.

INTERACTIVE QUESTIONS – DO YOU THINK THERE ARE ADEQUATE REGULATORY TOOLS TO CREATE DISASTER RESILIENT COMMUNITIES?

WITH ALL THESE REGULATORY TOOLS WHY DO YOU THINK WE DON’T WE HAVE MORE DISASTER RESILIENT COMMUNITIES?

________________________________________________________________________

Objective 14.2 Know what types of issues are considered in subdivision, zoning and building permit review.

Requirements:

The content should be presented as lecture.

Remarks:

I.
Zoning regulates the type and intensity of development that is allowed at a specific location.  It is intended to promote the health, safety and welfare of the community.  

A.
If a proposed project falls into a use category that is allowed under the existing zoning, no review is required.  

B.
The zoning ordinance may designate certain conditional uses that can be allowed in a district, if, in the judgment of the planning commission, the use will not have adverse impacts at that particular location.  

1.
Conditional uses generally require a public hearing, in which neighbors have the opportunity to voice their support or opposition to a proposal.

2.
Schools are often conditional uses in single-family residential neighborhoods.  Whether a school is appropriate at a given location depends on issues such as access and proximity to neighbors.  The planning commission will consider the particular situation before granting a conditional use permit.

C.
If a proposed use is not either an allowed or conditional use within the existing zoning district, the property must be rezoned to a district that will accommodate the proposed use.  A rezoning is a discretionary action.  

1.
The primary purpose of zoning is to limit the spillover of unwanted effects onto surrounding properties.  The project’s impacts on the neighborhood, including increased traffic, noise, and stormwater runoff, are considered at this stage. 

2.
The protection of health and safety are powerful arguments in a rezoning case.

3.
If a project can be shown to put the occupants of the proposed project at risk from a natural hazard or to increase the hazard exposure of surrounding properties to the hazard, a strong case can be made not to rezone a property.

D.
Innovative zoning techniques can be used to provide incentives for developers to create more resilient development.

1. 
Density bonuses can be given to developments that set aside hazardous areas, such as steep slopes or flood plains.

2.
Minimum lot size requirements can be written so that units can be clustered while maintaining the overall density of a project.

3.
A Planned Unit Development (PUD) allow the relaxation of specific standards, such as lot size, when the overall project is designed to an acceptable site plan 

II. The subdivision process regulates how land parcels are created and how facilities will be provided to service them.  

A.
The subdivision review focuses primarily on technical issues that are require evaluation by the professional staff.

B.
The subdivision process is intended to ensure that developments have adequate public facilities. (Ducker, 1989, p. 200).  

1.
The water distribution system should be adequate to support fire fighting.   

2.
Water and sewer systems in hazardous areas should be designed to function in the event of a flood or earthquake.

3.
Sewer systems in flood-prone areas should be designed to operate in the event of a flood.

4.
Road and bridges serving hurricane-prone areas should be designed to support evacuation.

5.
Impact fees can be used to generate revenue for these and other infrastructure improvements.

C.  
Once land has been subdivided it will almost always be developed eventually.  

1.
It is easier and more cost effective to acquire large tracts prior to subdivision than to acquire individual subdivided lots.

2.
If an area is known to have a significant hazard problem, it is better to keep it undeveloped as open space or agriculture rather than let it be subdivided for development.

D.
Many subdivision ordinances require that each newly created lot include a “buildable” site.  

1.
This requirement can be used to prevent the creation of lots on steep slopes or within the flood plain. 

2.  
This requirement may limit the total number of lots that can be created.

III.
Building permits are intended to assure that individual buildings are constructed safely.  Issuing a building permit is a ministerial action, so the compliance with the adopted code is the primary issue.

A.  
Most codes are updated every three years.  It is important to ensure that the most current version of the code that includes the latest improvements has been adopted by your jurisdiction.

B.
The jurisdiction needs to adopt applicable hazard-specific code provisions, such as seismic design provisions.

C. 
To ensure that buildings are actually constructed in compliance with building codes requires adequate inspection during the construction process.

IV.
A variety of site development permits regulate how a site is prepared for development.  These again are ministerial permits.  
A.  
It is regulations should be explicitly designed to take account of hazard conditions and limit practices that may worsen the hazard.

1.
For example, site grading or vegetation removal should not increase the probability of landslide.

2.
Vegetation removal around structures can reduce the probability of wildfire damage.

3.
Grading or filling should not be allowed to displace water onto neighboring properties.

B.
It is important to have sufficient technical staff to review and implement development regulations.

________________________________________________________________________

Objective 14.3 Be able to identify the various public sector participants in the review process, including professional staff, the planning commission, and the governing body (e.g., city council).

Requirements:

The content should be presented as lecture supported by slides.

Remarks:

I. The governing body of the jurisdiction (e.g., the city council or county commission) has the ultimate authority regarding the approval of all development.  

A.
The governing body (usually the city council or county commission) adopts the ordinances that establish the development management regulations. 

B.
The governing body must hold a public hearing and formally adopt any modifications to the existing ordinances. 

C.
The governing body is usually the decision-making authority on enacting or amending a zoning ordinance and approving changes in zoning.  

II.
The planning commission is comprised of citizen volunteers who are appointed by the governing body.  

A.
The planning commission works with the professional staff to prepare the comprehensive plan for the jurisdiction.  

B.
The planning commission reviews zoning and subdivision requests, and other project-level permits and advises the governing body in most jurisdictions.  

C.
The planning commission hearing provides an opportunity for those who may be affected by a development project to voice their concerns.

III.
The professional planning staff reviews and administers regulations and makes recommendations to the governing body and to the planning commission.

A.
They have professional training in planning, civil engineering or related disciplines.  

B.
The professional staff works with the developer and his or her consultants to see that the project complies with adopted codes and regulations.

C.  
The professional staff will prepare a staff report that summarizes the issues with each proposal before the planning commission or governing body.  This report will include recommended actions and the rational for the recommendation.

D. 
Professional staff is often authorized to issue ministerial permits, such as building permits.  There actions can, however, be appealed to an elected or appointed body.

IV.
The professional public works or engineering staff provides a detailed technical review of the project.

A.  
The engineering staff will be closely involved in the review infrastructure aspects of subdivisions.

B.
The engineering staff will also be involved in technical analyses of transportation, drainage and grading issues.

V.
The zoning board of appeals is a separate body composed of citizens that has the power to hear and grant variances. 

A. 
Variances are supposed to be issued to address physical limitations of a site that create undue hardship.

B.
The decisions of the zoning board of appeals can usually be appealed to the planning commission or the governing body.

VII.
There are a number of special purpose districts that may issues permits or be otherwise involved in the development process.  These include:


A.
Flood Control Districts

B.
Water Management Districts

C.
Historic Preservation Commissions

D.
Water and Sewer Authorities

E.
Fire Control Districts

F.
Coastal Area Management Commissions

INTERACTIVE QUESTION – DO YOU THINK THAT PROFESSIONAL STAFF HAVE TOO MUCH OR TOO LITTLE INFLUENCE IN THE DEVELOPMENT PROCESS?  TELL WHY.

________________________________________________________________________

Objective 14.4 Understand the legal constraints that govern the review process.

Requirements:

The content should be presented as lecture supported by slides.

Remarks:

I.
Local governments regulate development as an exercise of the their police power – the duty to protect the health, safety and welfare of the population.  

A.
The local government’s ability to shape and regulate development is not unlimited.  It must be exercised within limits established by state enabling legislation and the state and federal constitutions. 

B.
Local governments cannot be arbitrary and capricious in the application of this power.  They must be consistent and fair in the application of their regulations.  

C.
There are three legal challenges that must be kept in mind when trying to create disaster resilient communities.

1.
The taking of private land for a public purpose is prohibited by the 5th Amendment to the U.S. Constitution.  

a.
In Agins V. Tiburon, 447 U.S. 255 (1979), the Supreme Court ruled that governmental regulation can amount to a taking of property if (1) the regulation does not advance a legitimate state interest and (2)the regulation does not leave the landowner with a viable economic use for the property.

b.
Strategies to promote disaster resistant communities must be careful not to deny hazard area property owners some economically viable use of their land.

2.
Equal protection is the right of similarly situated landowners to be treated the same.  

a.
Similarly situated property must be treated alike.  

b.  
Strategies for creating disaster resilience must have adequate scientific information to justify any difference in treatment for hazard-prone property. 

3.
Action taken by the local government must provide the applicant with due process.

a.
Review schedules and public hearing requirements must be adhered to assure the applicant receives fair and timely treatment.

b.
Public notice requirements must be followed to assure that the public has ample opportunity to comment on the project.

D.
Several of the most important court cases involving the takings issue have been related to hazard mitigation.

1.
In Nollan v. California Coastal Commission, 483 U.S. 825 (1987), the Supreme Court found that the California Coastal Commission’s requirement of an easement across Nollan’s property as a condition of granting a coastal development permit was a taking because there was no linkage between the impact of the development and the condition imposed.

2.
In Lucas v. South Carolina Coastal Council,112 S. Ct. 2886 (1992), the Supreme Court found that in prohibiting the development Lucas’ beachfront property the State of South Carolina had effectively taken the property – no viable economic use remained for the owner.

3.
In Dolan v. City of Tigard, 114 S. Ct. 2309 (1994), the  Supreme Court held that by requiring the dedication floodplain land was not proportion to the impact of the problem

4.
In First English Evangelical Lutheran Fee Church v. County of Los Angeles, 482 U.S. 304 (1987,) the Supreme Court held that the prohibition of development on the church’s flood-prone land required compensation because it amounted to a “temporary taking.”

E.
As these cases demonstrate, planners and emergency managers must work closely with their legal staff to ensure that their programs meet these and other legal requirements when designing programs to promote disaster resiliency.

INTERACTIVE QUESTIONS – DO YOU THINK THAT PROPERTY OWNNERS SHOULD BE ALLOWED TO DEVELOP IN HAZARDOUS LOCATIONS?  DO YOU THINK THAT CONDITIONAL USE PERMIS SHOULD BE REQUIRED TO REBUILD A DAMAGED STRUCTURE AFTER A MAJOR DISASTER SO THAT ATTENTION CAN BE GIVEN TO REDUCING VULNERABILITY TO FUTURE DISASTERS?

IF NOT SHOULD THE GOVERNMENT HAVE TO BUY THE LAND TO KEEP IT OUT OF DEVELOPMENT?   
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